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In which

~ The Rights of Marriage both in and out of

Society are briefly difcuffed upon the Prin-
ciples of the Law of Nature.
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The Force of Civil Laaws is ultimately founded in the Obligations
of the Law of Nature.
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INT O THY

" Force and Operation, &e.

Anno Regni Grorair Secundi vice{limo

{exto, &c.

s g
'

L L ggatriages {slemnized
— in anp other Places
than a Church ov pudlich
Chapel, or that thail be
folemnized twithour Pub:
{ication of Wanns ov Li-

cence of ¢aarviage from @ Perfon—-—
paning du.horitp 10 grant the fame, fich
hav and obtained, fhall be null and void
to all Juntents and Purpofes twhatlo-
Again, ,

au




age of Twentp-ong Pears, which hall |,
be bav without the Lonfent [of Parents
or Guardians] fhalf be null any poin to §
oll Intents and JPurpoles whatfoeper.

COMMENTARY,

NuLLITIFS are fuch either in Izaw or in
Confcience, or in both. The Force of thefe
Claufes, as to their Cryy, Effecls, it belongs
to the Gentlemen of the Law to confider,
and- with them I fhall Jeave them, But
with the Law of Conscience every one is
concerned who has a Con{cience ; and the
prefent Queflion {hall be, Whether if any
Perfons fhould marry in any-other Way than I
this A& directs ; the Law, by declaring fuch |
Marriage nury, difcharges Confcience from .|
the Obligation, ‘ %

To come at the Bottom of this Quettion, j}f
we muft confider how the Right of Mar- ;’
riage ftands upon the Foot of the natural
Law, antecedently to Society ; and then en-
quire what Alteration the Intervention of So-

ciety will make in the Cafe,

I raxe ! |
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I Taxke it for granted, that by the natu-
ral Law, Mankind are not permitted to
live together like Herds of Cattle, and pro-
pagate their Species by cafual Commerce,

but under fome Contract between the Man
and the Woman for mutual Society, Help

and Comfort of one another, and their Joint

Care and Affiftance in the Support and

Protecion of their Offspring. Whether by
the Law of Nature a Man may have more
Wives than one, or for what Caufes he may
put her away ; are Cafes entirely out of the
prefent Enquiry.  Our Laws, in conformity
to the Law of Chrift (which, in this Refpect,
1s but the Tranfcript of the original Law of

- God as given from the Beginning *) admit of

but one Woman to one Man ; and this muft
be underftood as {uppofed in the prefent Act.
The firft Queftion then will be, what it is
that creates the married State, or which con-
ftitutes the marriage Contraét? And I an-
{wer (with Grotius 4 and others) itis THAT
Farru by which the Man and Woman bind
themfelves to each other to live together as
Man and Wife. The Law of Nature pre-
fcribes no particular Form in which this
Contra& fhall be made ; but in what Words,
and under what Circumitances foever it be

* Matt. xix. 8.t De Jure Belli. Lib. 2. Cap. 5. 82.
& Ibid. 15,2, : -

made
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made, and whether with Witnefles or with-:,
out ; the State of Marriage arifes immedi-
ately upon it, binding the Confciences of
both Parties, efpecially if Confummation
follows.

-

In every Contract there is fuppofed a Ca~
pacity of Contracting ; and therefore all °
Contracts made where there is no Capacity
are 7pfo facto null and void. It muft be con-
fidered then what the Capacity is which
qualifies Perfons to make the Marriage Con-
tract; and this I take to be the very fame
(neither more nor lefs) with that which qua-
lifies them to make any other Contract ; viz.
1. That they be fui uris, or that the Thing
about which they contract be in their own
Power ; and 2. That there be a Sufficiency |
of Reafon or Underftanding to enable them |
to difcern what it is about which they con- |
tract, and what is the proper End, Ufe, and
Effe@t of fuch a Contract. If a Man con-
tracts about Goods or Pofleflions, which of |
Right belong to another Perfon, the Con-* |
tract is void. So it will be if a Fool or an
Ideot makes a Bargain, though the Goods
be his own.

Now to apply this to the Marriage Con-
tract. I apprehend that all Perfons have a
Sufficiency of Knowledge to make this Con-

tract
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" gra& who underftand, that by it they bind
. themfelves to live together as Man and

Wife, in mutual Love and Fidelity, for the
Purpofe of Procreation, and for the joint
Support and Protection of their Offspring.
For he that knows this knows the true End,
Ufe, and Effe& of the Marriage Contract.

 And fo has the wife Providence of God

(ftudious for the Propagation of Mankind)
order’d it, that this Capacity follows clofe at
the Heels of the Capacity of Procreation,
and the natural Appetite to Marriage. Every
Man confefles this who marries his Daughter
at fifteen, fixteen, or feventeen Years of Age
(which there is fcarce a Parent in the King-
dom who would not do for the Sake of an
advantageous Match) and the Reafon is plain.
For the Contrat arifes, not from the Parents
Confent, but from the Confent and Will of
the Child ; which Confent, if the Child were
not in a Capacity of Contralting, would
be abfolutely of no Force.

- Tue only Queftion then remaining is,
Whether fuch a Child be fu: furss. And
my Anfwer is, that every Child who has a
Capacity that qualifies him or her to make the
Marriage Contract is (naturally) in this Re-
fpe& fui furis. For if the Right does not
lie in the Child it muft (in a State of Na-
ture) lie in the Parent, It can lie no where

elfe
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elfe. But the Right cannot lie in the Parent;
For though theBeing of theChild comes from
the Parent, the Rights of the Child asa di-
ftin¢t Individual do  not. Every-body un-
derftands, that Right may accrue to the
Child, feparate from the Rights of the Pa-
rent. If a Friend gives my Son an Eftate ;
the Eftate ishisand not mine ; noris hein the
Ule of it,fubject to myControul.Now.can you
tell me of any Thing which is more a Man’s
bis than mimseLr? Nothing, AnEftate given
to my Son is bis, by the Gift of the Donor.:
Himfelfis bzs (by the Inftrumentality indeed
of the Parent, but) by the Giftof God. Other-
wife a Parent might at his Pleafure maim,
difmember, or murder his Child, which no’
reafonable Man will fay are not high Viola--
tions of the natural Law. |

I nave purpofely omitted one Thing in
this Account of the Capacity of Children to
make the Marriage Contract ; and that is a
Capacity to maintain themfelves and Fami-
lies. Becaufe, though all prudent Perfons will
take Care that there be a Profpeét of a Live-
lihood before they contra® Marriage ;
this does not enter into the Effence of the'
Marriage Contract, but is a Confideration of
a fubordinate and inferior Nature. ~All Na-
tions confefs this.  For is there a Country in -
the World where the Laws deny the Liber-

ty
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.ty of Marriage to any Perfons, becaufe they

are Poor ? They would be wicked Laws if
they thould. God made the Poor as well as
theRich ; and it is his Will that both fhould
increafe and multiply. Every Perfon who is
of Age to marry is of Age to work, and
may be compelled to maintain himfelf and
Family, fo far as his own Labour and In-
duftry will go. But if this is not fufficient,
he ftands for the reft, asan Object of the
charitable Affiftance of thofe who abound.
So Nature fpeaks ; and fo God ordains.

IT is not to be denied, that as entering

into the married State is a Matter of the

greateft Importance, fo it fhould never be
entered into but with the greateft Deliber-
ation ; a Point in which young Perfons of-

ten fail, who attend more to the Appetite
that incites to Marriage, than to Reafon
which dire@s them to act properly. Again{t

this Evil, Providence hath provided a proper
Guard by placing them under the Infpection
of their Parents; and if there is any Point

4n the World in which Children fhould take

the Adyice of their Parents, it is in the dif-

pofing of themfelves in Marriage. A Per-

fon may have Right in himfelf, and yet in
the Ufe of that Right be under a Variety of
Obligations to others; and the Child’s Right
to difpofe of himfelf in Marriage, does not

~deftroy his Duty to confult his Parent, and

B to
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to pleafe him if he can; for the Parent has
a natural Intereft in the Happinefs of his
Child, of which he cannot diveft himfelf,
And yet it is as true on the other Side, that
i no Point it is more neceflary that Chil-
dren fhould have the Liberty of pleafing
themfelves than in this. * Happy is it when
thefe two Things may be reconciled, and
the Parent and the Child be both pleafed.
Nor is this impoffible,but very likely to hap-
pen, if the Parent and the Child are both
wife. But if this cannot be ; the Right of
Decifion is in the Child. For heis (as I have
faid) bis ¢wn, and it infinitely more concerns
him than it does the Parent, whether he is
or is not happy in the married State, the
beft and fureft Foundation for which is the
conjugal Affection. But I muft obferve,
that though the Child has a Right to dif-
pofe of ‘himfelf in Marriage whenever there
1s a Capacity to make the Marriage Con-
tract ; he has no Right to his Father’s Sub- ' |
ftance to fupport him in fuch Marriage
-without the Father’s Confent : For this is
‘not bis as bimfelf is, but the Father’s. The
‘Fatber then may withold the Patrimony ;
he cannot forbid or annul the Contract.

I nave now fettled the Right of con-
tracting Marriage, as it ftands in a State

* Nufquam Libertas tam neceflaria quam in Matrimonio eft
Quintilian, ex Grot. de Jur. Bel, Lib, 2. Cap. 5. Sedh. 10.n. 3.

Serile,
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* of Nature; according to my own plin

Senfe, which, (fo far as I know) concurs
with the Senfe of the ableft Mafters in na-
tural Law. Letus now confider what Al-
teration the Intervention of Society makes
in the Cafe ; and I think it makes none.
There can be no Doubt but that Society
may aid the Parent in fuch Rights over his
Child, as he naturally has: And therefore as
in a State of Nature the Parent has a Right
to difinherit a Child who marries again{t his
Will ; the Law may, in Aid of the Parent’s
Right, difinherit too. But as in a State of
Nature the decifive Right of contracting
Marriage lies in the Child, fo it muft under
Society ; unlefs the Child is to be under-

flood “as having made a Ceflion of this
Right into the Hands of the Society. If {fuch

a Ceflion may be prefumed, it fhall be
granted, that fo far the Perfon is not fus
Huris, and therefore unqualified to make a
Contra®. For a prior Contract fubfifting
with the Society, all fubfequent Contracts
made in Contravention to it, muft be void.
But a Ceflion of natural Rights can have no
Place but in fuch Things as are zaturally
alienable ; which every natural Right ceg-
tainly is not. Every Man has a natural Right
over his own Body; but it is a Right for
Prefervation, and not for Deftru&tion. . He
cannot therefore make a Ceffion of this

Right
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Right to another fo as to bind hlmfcif, to be -
fed, or clothed, or otherwife treated, juft as
that other pleafes. He muft confult his own
Neceffities. This will appear in a yet ftronger
Point of Light if you take Religion into the
Cafe, and fay, that no Man can make a Cef=
fion of his natural Right to another fo as to
bind himfelf to worthip God in fuch a Man-
ner as that other fhall dire&. He muft wor=
fhip God according to his own Judgment
and Confcience.  This Principle thuts out
from Society all oppreflive Laws to compel
Men to this or that particular Manner of

Worlhip ; and no other Principle can.

It is in this Light that I place the Right
of contra&ting Marriage ; which was given,
by the Author of Nature, for the Propaga-~
tion of the Species, 28 Food and Rayment
were given for the Prefervation of the Indi-
vidual ; but in fuch a Way 1§ it given, as
1s confiftent with the Law of God; and the
free Ufe of this Right may be as neceffary to
fecure a Man’s Virtues, as the Liberty to
cat and drink as he finds moft convenient,
may be to the Prefervation of Health and
Life ; or the Liberty of Worthiping God in
in the Way he moft approves may be to the
Safety of his Confcience. If you want Au-
thority for ‘this, I will give you the higheft.
It is the Authority of Chrift himfelf, Marzt.

X1X.,
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wix. 11, Al Men cannot veceive this Saying
Jave they to whom it is given. Be pleafed to

took into the Context, and you will fee what
this Saying means. But St. Paul explains it.
1 Gor. vii. 8, 9. 1 fay to the unmarricd,—
if they cannot contain, let- them marry : For
it is better to marrythan to burn; which
Power of Continency, is here alfo exprefily
mentioned as a proper Gift of God. Nor
does this ftand merely upon the Authority
of Chrift. For if there had been no {uch
Thing as Revelation, ‘it -would have been
found that every one has not the Power of
Continency ; and Fornication is a Sin againit
the natural Law as well as againft the Law
of Chrift. It follows then, that no Man, by
entering into Society, can or ought to be
prefumed to have yielded up into the Hands
of the Society, his natural Right to contract
Marriage, as thall feem to him moft expedis
ent for the Security of his Virtue.  He cane
not yield it up.  Itis a Right unalienable.

Ir you vet doubt, pray tell me what you
think of Vows of Celebacy, as practiced in
the Church of Rome. ‘I fuppofe myfelf
wtiting to Proteftants : - And as a Proteftant
you muft anfwer, that they are unlawful and
null ab initie. But why are they unlawful ?
but becaufe they are a Renunciation of the
Means appointed by God for the Preferva-

tion
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tion of Chaftity. The Law of God forbids N

Fornication. To prevent it he has appointed
Marriage as the proper Remedy. ff then a
Perfon fhall renounce the Ufe of this Reme-
- dy, it will be prefumptuous; and if he fins
his Offence will be fo much the worfe ; be-
caufe he had the Remedy before him, and
would not make Ufe of it; juft as a Man
would be looked upon as the moft determi-
ned Self-murderer, who, when he is in Dan-
ger of being drowned, thould put back ths
Hand that ftretches .itfelf forth to pull him
out of the Water. This Reafoning would
be fubmitted to, if Minors were put out of
the Queftion. But what? (you will afk) is
it fo hard a Thing for young Perfons to ab-
ftain from Marriage for three or four Years,
and keep themfelves honeft too ? I have
nothing to fay to this more than what I fee,
and what every body fees as well as I, iz,
that fome are more and fooner difpofed to
the Marriage Bed than others ; and it may
ferve to many wife Purpofes of Providence,
that it thould be fo. 'This is certain that
God does not confult our Statute-Books to
know where and when to beftow his Gifts,
He hath not told us that he will give the
Power of Continency, till Perfons are
one - and - twenty ; and how fhall Man

pretend to limit for himfelf that which God
hath left open ? «

Tue

ST




o 15 )

~ ur Drift of this is to make good what
~ I have juft now laid down, w7z. That no
Man, by entering into Society, can be pre-
fumed to have yielded up into the Hands of
the Society his natural Right to contract
Marriage, as fhall feem to him moft expe-

dient for the Prefervation of his Virtue. The
Right then admitted, let us fuppofe a Mar-
riage Contra¢t made in Purfuance of this
Right; and the Queftion to be, whether
this Contra@® may be diflolved by human
Laws. Yes, fay fome, if the Contract be not
‘made according to the Form and Manner
prefcribed by Law. There can be no doubt
but that all Societies have a Right to pre-
{cribe in what Form and Manner the Mar-
riage Contra@ fhal. be made, in order to
bring it under civil Cognizance. But it is
carefully to be obferved that the legal Form
of contra&ing Marriage hath nothing to do
‘with the Effence of theContrac asit lies before
God.This wasthe Do&rine of all our Laws be-
“fore this Statute was made ; and therefore if
two Perfons contracted Marriage in a private
Way, the Ecclefiaftical Court, upon Proof
of {uch a Contrac, would oblige them to ce-
lebrate Marriage iz _facie Ecclefie. To what
End? Why not to create a Marriage Con-
tract, but to zotify a Contract already made.
The prefent A& hath taken away this
Power ; but it hath not altered nor can any

£ Law
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Law alter the Nature of the Contraét as it
concerns Confcience, which, the Right of
contracting {uppofed, is full and compleat in
the mutual Stipulation of the Parties as
known to God. But what Effe¢t then (you
will afk) does the Neglet of the legal
Forms of contraéting Marriage produce ?
And 1 anfwer it produces,) not a Nullity of
the Marriage Contract as it lies in Confci-
ence, but,) a * legal Incapacity to enjoy thiz
e civi

* Uti aliis Contra&ibus atque Negotiis certa quzdam re-
?ui»ﬁta {ueverunt addere Leges Civiles, qua fi obfervata non
uerunt, in foro civili pro validis non habentyr ; ita et circa
Matrimonium contingit, dum alicubi per Leges Civiles ho-
neftatis et boni Ordinis Caufa folennia quedam requiruntur.
Que, licet extra jus naturale fint, citra 7//a tamen, qui legi-
bus civilibus fubjiciuntur,/egi#imum Matrimonium non contra-
hent ; aut faltem ejufmodi Conjunctio effeidus jufti Matrimoni
#z Givitate non habebit, Puffendorf de Off. Hom. & Civ. L.,
2 Ca,p. 2.8 Q.
1d quidem “habent Matrimonia cum aliis pa&is commune,
ut per leges civiles certze quaedam Ceremonie et ritus {folennes
us adjungantur, quibus fepofitis, in foro civili pro walidis
non habentur. #%ra tamen et indiffolubilia efle poffunt Ma-
‘timonia, licet quibufdam effectibus civilibus deffituantur. Nam

wonjunétio illa Matrimonialis fit per mutusin Bivinjgue Partis

Confenfum.  Johnfon in loc.

~—— Leges quaedam civiles facultates alias Morales re-
quirunt, ut Maturitatem /Etatis, Confenfus Parentum, &c. de
quibus hoc obfervandum eft; non ideo Matrimonia jure efle
urita, quoniam Juri yepugnant: fzpe valet hec regula,
quod fieri non deber, faltum walet ; et funt diverfa, probibere et
arritum facere.  Ihad.

Si Lex humana Conjugia inter certas Perfonas con-
arahi probibeat, non ideofequetur irvitum fore Matrimonium;
Aireipfa contrahatur.  Sunt enim divexfa, prokibere et srvitum
guid facere. . Grogivs de jure L. 2. Caps 5. § 16,

Notey




~ it T

¢ivil Privileges of the married State. The
Perfons fo married will be confidered in the
View of the Law, as in a State of Fornica-
tion; the Wife can fue for neither Mainte
nance nor Dower ; the Iflue will be illegiti-
mate and uncapable of Inheritance. 1 ftate

 the legal Incapacities here (if I miftake not)

as they ftand upon the Foot of this Aé.
Whether all this is 72gb¢, is a Queftion I have
no concern with. But it it evident that
this hath nothing to do with Confcience,
which ftands as irmly bound by the Con-
tract how privately foever made, as if it had
been made in a Church with all the Cere-
monies and Formalities of Law,

Tue want of obferving this Diftin&ion
hath thrown great Confufion into this Sub-

ject. Ihave often heard it faid, that a Marri-

age Contract made otherwife than according
to the Form and Manner prefcribed by Law,
though before this A& was made it would
have been Marriage, by the Intervention of

~this A&t will be No Marriage. But upon

what Authority is this faid ? The A& itfelf

Note, All thefe Paflages /ippofe, that no Perfon by entering
into Society is underftood as having yielded up his natural
Right to contra&t Marriage into the Hands of the Society.
Becaufe otherwife Marriages made againit the Prefeription of
Law, muft be z«//, as made by Perfons non fui Furis. And this
lay at the Bottom of all our Englis Laws before this Statute
was made, which forbad, indeed, clandeftine Marriages, but
when made, admitted their 7a/idity, and allowed the Perfons
fo married the ciwi/ Privileges, alfo, of the married State.
The prefent A& hath made an Alteration in this /es#er Re-
fpect, but none in the former.

C fuch
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faysno fuch Thing. It fays indeed, that
fuch Marriages fhall be null to all Intents
and Purpofes whatfoever ; but for ought that
appears to the contrary this Expreffion is to
be underftood with the fame Qualification
that it muft be underftood in many other
Aés that is, to mean no more than that they
are null to all Intents and Purpofes or LAaw
whatfoever. Thisindeed makes it to be no
LEGAL Marriage ; but it doesnot make it to.
be abfolutely no Marriage ; for what in the
View of Law is null, in the Views of Re-
ligion- and Confcience may bind. As for.
Inftance. If a Minor makes a Contract
to pay 2 Sum of Money after he comes
of Age, the Contrat is void in Law.
And yet, (as the Cafe may be put) Con-
{cience * binds him.  So if a Man executes

* Becaufe the Contrat is founded upon an inherent ori-
ginal Right of which the Law neither does nor can diveft
him. This fhews the Vanity of a very common Argument,
wiz. That becaufe the Law may fettle the Time when a Mi-;
nor fhall come to the Ufe of his Eftate, therefore it may as
well fettle the Time when a Minor fhall marry. For what
is it that the Law Sett/es > Why not the Commencement of the
Minors Right to the Eftate, but of the ciwi/ Effeéts or Opera-
tions of that Right, which arifes not from the Law, but from
the Perfon under whom the Minor claims. So in the Cafe of
Marriage ; the Law neither does nor can fettle the Com-
mencement of the Right of Contrafling, which is originally
founded in the Law of God ; it can only affec its civil Ope-
rations. And perhaps the Law cannot go {o far in this Cafe
as in the other. Becaufe a Man’s Eftate is an alienable Pro-
perty, the Cuftody of which the Minor may be prefumed to
have given up to Society, for his own Benefit. Whereas
the reftraining him from Marriage may not be for his Benefit ;
nor is it a Right that he can difpofe of as he pleafes ; as the
Circumftance which fhould determine his Conduét in the Ufe
of it depends upon a Contingency which is in the Hand of
God.

a Bond,
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a Bond, defeétive in fome effential Circum-
ftance as to Form; the Debt is no Debt in
Law: But he is a Knave that does not pay
the Money. It isin this Light that I con-
fider the A& ; and it can ftand in no other,
unlefs you will fay that the Law aims at
Impofhibilities. For no Law in the World
can make that which in the Nature of it is
a Contra&t to be no Contra&; or that
which in the Nature of it is binding not
to be binding. And what is Marriage
but a Contra¢t binding upon both Parties
to live together as Man and Wife?—
But ‘at this Rate you will fay there is no
Difference between a Pre.contract and Mar-
riage ; and I anfwer, that effentially there is
none. A Pre-contra® importing that the
Parties do, and from thence forth will, hold
themfelves as Man and Wife, differs from
Marriage only in Name. It is called a Pre-
contract with Reference to the publick So-
lemnization that is to fo/low, which (as I
have faid) is not a new Contra&, but the
fame Contract repeated and publickly noti-
fied. This is {fo well underftood even among
the common People, that there is not a
Country-man or a Country-woman who, if
they are thus contracted, will not tell you
that they are Man and Wife before God ;
and I hope that no new Laws will ever beat
them out of this old Notion,

In
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In fhort, there is but one Suppoﬁtion‘upon
which it is poffible that the Laws of Society
can make a Marriage to be no Marriage;
and that is, that by entering into Society a
Man commits his natural Right to contract
Marriage to theWill of the State'; for upon
this Foot the Man will not be fii furis, and
the Contra& will be null both in Law and in
Conicience.But the contrary to thisT have been
endeavouring to prove. If I have not done
it, I have done nothing, and all that I have
faid is to pafs for nothing. The Form and
Manner and Circumflances of making the
Marriage Contract, as relative to the Solews-
nty and publick Notoriety of the Tranfaéti-
on, he may commit to the Regulations of
Society, and as a Member of Society he muft
be underftood to have done fo. But the
Rigbt to contra& either now, or a Year o
two Years hence, he cannof give up to So-
ciety, nor can he lay himfelf under any Con-
ditions that are fubverfive of that Right (as
the Confent of Parents may be) becaufe he
has it not in himflf to difpofe of, as he will
ftand bound by the Law of God (which is
fuperior to all Laws)if hefinds he has not the
Gift of Continency, to have Recourfe to
Marriage as the proper Remedy ; and when,
in Purfuance of this Right (or Duty I thould
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fay) the Contratt is once made, no Powet
on Earth can deftroy it *

VARlQUS are the Fallacies by which this
lam Truth is kept out of the Sight of many.
Somc will tell you that Marriage is a mere
civil Contradt, and therefore may be dif-
charged by the crvil Authority. But do they
nderﬁand what they fay ? It is more than
Ido. A Contract mcrely civil, is {o called,
I fuppofe (for 1 know not what elfe it fhould'
mean )inContradiftinétion to aContract mere-
ly religious, that isa Contrat which lies be-
tween God and Man, in which Society hath
no Concern. Of this Sort are all religious
Vows and Promifes. But can you tell me
of a Contra& in which Gop is not con-
cerned ? There is no {uch Thing. The moft
trifling Bargain you make at Market, or up-
on the Exchange, is under his Infpe&xon ,
and {ubje& to his righteous Judgment ; and,
though all the Laws in the World thould
reclaxm you cannot break it without oftend-
Ing hxm. And fhall we, dare we, break a
Contract made in the moft important Affair
in the World, and under the moft awtul So-
lemnities of Religion, amounting to nothing

* The Contra® may be deftroyed by a Failure in fome
Condition upon which it was made ; asin the Cafe of unfaith-
SJulluefs to the Marriage-bed. But in this Cafe, the Contradt
voids ztfelf ; the Law only declares it void. ‘

kb o e i
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lefs than a folemn Oath ? In this Senfe it
cannot be denied that Marriage is a religions”
Contract. But the Argument has no kind of
Dependance upon this Circumftance. For
ftrip it of all religious Rites and Ceremonies,
LR and fuppofe the Contract made ferioufly and
R deliberately, with Purpofe and Intention,
e even in a common Parlour; fill it is the
Ei fame Contract, and if it is made by thofe

{ who have a Right to make it, it cannot be
diffolved. ' If you fiy, that a Man has 7o
it | Right to marry, except he marries in the
‘ legal Form; it will be faying (in Effe@)
“that the Form gives the Right, which is |
very abfurd. The Form does not give, but |
Juppofes, the Right, and only dire@s the
Ufe of it. | p

BuT 1s a Man then at Liberty under So-
ciety to marry in what Way he thinks fit?
I anfwer he is mof, For as a Member of o
Society he ftands bound by the Laws of ‘
Society, which in all Things lawful and ex-
pedient are the Law of God. If two Per-
fons then, in Contempt of the Laws of So-
ciety, whilft the legal Forms are gpen to
thern, {hall cohabit together as Man and
Wife, under a private Contrad, it is an Of-
fence to God, and one Species of that unlaw-
ful Commerce which the Scripture calls.
FornicaTion; a Word not invented by

Scrip-
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Seripture, but taken from the common
Ufage of all Nations, and always applied to
fuch as had Commerce together without
being contracted according to the legal
Forms, But if fuch Contralts, for want of
the legal Forms will not juftify Cohabitation

“as Man and Wife, no Man in his Senfes will

pretend to fay that they are therefore null.
For the Contract receives its binding Force
not from the Law, but from the Confent of
the PartiCS. :

I TooucHT it highly feafonable and ne-
ceflary to communicate thefeThoughts to the
Publick tofecure(fo far as in melies)Obedience.
tothe Law which will now fooncometoExe-
cution 3 and to thew that Men and Women
may not play with Marriage Contracts, as
Children do with Shuttle Cocks, becaufc the
Law takes no Notice. of them. The Law
has done all it can to prevent clandeftine
Marriages. That it will (abfolutely) prevent
them is more than I can tell, or any one
celfe. We fee by every Day’s Experience,
that young Perfons will force their Way
through all Obftacles (Friends, Parents, and
Lofs of Fortunes) rather than fuffer a Dif=
appointment. It is fit that fuch fhould be
told, that if in Defiance of this Aé& they
fhall do the like, and fee Caufe afterwards to
repent their Conduc, this Law gives them

10
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no Relief in Point of Confcience; They
will ftand bound together as Man and Wife
before God, as firmly as if the A& had
never been made ; and this (if they cobabit)
under the civi/ difadvantages of a State of
Fornication. A dreadful Situation! which
the Law intends to prevent, and which
every Man and Woman who mean well to
themfelves will avoid with the utmoft Cau-
tion.

Tuey who fee this, and confider the Dif-
ficulty of reftraining the natural Paffion, will
perhaps with that the annulling Claufe with
refpect to Minors may receive fome foftening
if the A& thould come under a Revifal. The
Legiflature are the beft Judges of this, to
whom I leave it ; only obferving that I am
not fatisfied with the Reafon offered in fup-
port of this Claufe by the Author of the Let-
ter to the Publick, who tells us that it only
coMPELLS Obedience to the Ecclefiaflical
Law *,For what if the Ecclefiaftical Law i1s
s¢felf faulty; will the A& that enforceth it
be lefs fo? I have ever been of Opinion,
that the Canon is fo0 bard. *¢ NO Chil-
“ dren under the Age of one-and-twenty,
“ syaLL MARRY without the Confent of
s their Parents or Guardians”, Can. xxi,

Q@O

* paflim.
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Quo fure? Gobp fays without Limita-
tion of Time, 7ncreafe and multiply. MAN
{ays you sHALL NoT till you are one-and-
twenty, &c.—But would I then have Boys
and Girls left at Liberty to marry juft when
they pleafe, without Check or Controul
from their Parents ? By no means. It is the
Duty of Children to acquaint their Parents
with their Intentions, to confult, advife
with, and pleafe them, #f #bey car; and to
fecure this, and that nothing may be done
rafhly and without Deliberation, clandefline
Marriages fhould be prevented. But I do
not know that God hath given, nor do I
know that Man can give to Parents Power
to comPeLL their Children either to marry
whom they do 7oz like, or nof to marry
whom they do like, {uppofing them in a

“Capacity to make the Contract. That Wo-

men of fixteen are in_a Capacity to marry
nobody ever yet queftioned; and (whatfo-
ever may be faid of Men, who very rarely’
chufe to marry fo early) it feems to be
a very hard Cafe upon zhem that they fhould
be reftrained from Marriage till they are
paft one-and-twenty. 'This Rigour of the
Canon, if it has not been the fingle Caufe,
hath greatly contributed to the Abufe of
Licences; to which there would have been
lefs Temptation, if a Method had been
opened by Law, by which Children might

D have
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have found Redrefs, if they theught them:.
{clves aggrieved. Can there be no Grieve
ances in fuch Cafes? Are not Parents fome-
times cruel and unnatural, as well as Chils
dren hafty and imprudent? They are ; || and
our Reformers in Edward the Sixth’s Time
were {o fenfible of it that they propofed a
Remedy, Quod fi Parentes vel Tuteres, &,
"That is to fay, If Parents or Guardians are
too fevere, the Matter fhall be referred to the
Bifhgp. * And this prefent A& allows an
Appeal from the Mother or Guardians to
the Court of Chancery. I do not underftand
the full Weight of this Claufe, and therefore
dare not prefume to meddle with it. This
however 18 a Confeffion (even from zhe
Law 1tfelf ) that fome Remedy is necef>
fary. But what can Arbitrators do in fuch
Cafes ! They may judge of the Fitnefs of

|| Or, if they are not cruel and wunatural, (he_y may be
Cautious and timorous, to which the tendsreft Parents are moft
liable. T have feen (and fo has every-body who knows
any thing of the World) many Inftances of Matches that
would have been ftopped by the Parents (upon fome un-
promifing Circumftarices) in all Pyobability to the Ruiz of
the¢Children, which have turn’d out well ; that is, where the
Children have lived (though not greatly, yet) happily, and the
Parents have feen Caufe, afterwards, to be well pleafed. Sq
little. do. we underftand of the Ways of Providence ; and fo
il do we judge, when we attend merely, to diftant. Events of
which we know nothing !

* Reform. Leg. Sec Gibfon’s Codex, Tit. xxii. Chap. e

the

\
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tghe Match in Point of Fortunies ; but 4s to
the conjugal Affeition, or the Fitnefs of
the Parties having Recourfe to Marriage as
a Remedy againft Incontinency, (which
are the firft and principal Points) nobody
knows 4ny thing of theth but themfelves,
I fee niothing left then but to follow the
wiatural Law, and to give to Children
the decifive Voicé as having the principal
Intereff ; But yet under fich Ciecks
till they are one-and-twenty Years of Age, as
thould oblige them: to confult their Parents,
which is all that we mean by preventing
clondefline Marridges, or all that fhould be
meant by it.

It might not be difficult perhaps to point
@ut a Method which would preferve, both
to Children their natural Rights, and to Pa-
rents their juft Authority. But fuch a2 Plan
I am fenfible will not fatisfy thofe Parents
who confider Marriage merely as a Traffick
to get and to keep great Eftates in their Fa-
milies, and who would therefore have it ab-
[olutely in their Power to prevent UNEQUAL
Matches ; which is aiming at a Thing that
Gop wiLL NoT sUFFER, and which can-
not be the Obje&t of any juft Law. Itis
this Spirit which hath poifoned *, almoft in

all

* We have a rémarkable Inftanice in the Declaration of
Leavis X111, King of France, lately publithed by Dr. G_a(/}}f;
Wiig
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all Countries, the Laws about Marriages,
and which will for ever fpoil them where
ever it prevails. And yet {fome Help might
be given even in this refpe@, by fevering (in
proper Cafes) the Effate from the Marriage,

~which every Parent may do without Aid

from the Law ; and which (as I have faid)
Laws may do too if it is thought fit. The
Care to preferve Families is natural and
lagdable ; and I am not one of thofe who
think it to be out of the Sphere of the publick
Authority. But this Paffion hath its proper Li-
mits, as all other Paflions have. The Scrip-
ture mentions thofe who were defirous to
add Houfe to Houfe, and Field to Field, and
who hoped that their Names [hould endure for
ever. Gob laughs at fuch Projects as thefe ;
and Men fhould not attempt them; for it
1s to attempt an Impoflibility. Let us do

which paffes a Difherifon upon Minors ard their Iffue, if
they fhall marry without Confent of Parents ; and puts itout
of the Power even of the Parents themfelves by any after-
At to reftore them. O ! dugi Infantum Patres !

‘The Advocates for fevere Laws lay great Strefs upon the
F.xamples of foreign Countries ; and are copious in fetting

forth the bad Confequences of clandeftine Marriages. But they

do not enough attend to the Mifchiefs that are feen in thole
Countries where fevere Laws prevail.  Oper Violations of the
Rights of the Marriage-Bed (the natural Confequence where
FEftates, not Affeftions, are married) are frequent ; and nobody
is afhamed of them. Of their fecret Pratices we are not left
quite to guefs. Forit is as fure that all undue Reftraints Jaid
upon Marriage open the Door to Fornication, as it is certain
ye is wife, who ordained Marriage to prevent it.

what
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what is juft and equal by our Children ; let
us breed them up foberly, and in the Fear of
God, and fo behave as to make them love
and reverence us, and we thall not often
find them untractable ; or if they are to be
ruined (as ruined they may be in a Variety
of Ways in fpite of all that Parents can do
to prevent it) better it be done in their own
Way, than in ours, who, in fuch a Cafe, fhall
have nothing to charge upon ourfelves from
the Event, and who fhould bear fuch Dif-
appointments with Patience, as we bear (or
ought to bear) all other Evils of God’s fend-
ing. No doubt if Acts of Parliament could
do it, we thould all of us be pleafed. There
would be neither blind nor lame, nor fickly,
nor deformed in all our Tribes. But Gop
hath put thefe Things out of our Power ;
and he hath (frequently) the ozher too, if.
we will mind the Bounds which he hath fet
us, which we can never tranfgrefs, but at
our Perils. The Foolifbnefs of Men is fre-
quently the Wifdom of God, who hath made
all Things in this World fubject to Uncer-
tainty and Change. One Family rifes and
another falls. Such is his Sovereign Will ;
and unequal Matches are ore among the Va-
riety of Inftruments, which he ufes to bring
about the Purpofes of his Providence. We
are to guard againft thefe Things {o far as

Juftice will permit, and as Prudence fhall
direct




(730°)
diret ; but t were a wvain Thought (in
which we thall always find ourfelves difape
pointed) to pretend to wake that firait which
be batls made crooked.  Confider the Work of
Gop, * and before mim let the whole Earth
be filent,

1
|
I’.

* Ecelél. 5. 13
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FRRREE R R
QUESTIONS.

7. W S not Society a mutual League for the
Defence and Prote&tion of arLL na-
tural Rights, and therefore of the na-
tural Right of MARRIAGE?

2. Ir the natural Right of Marriage in ALL
Perfons who are in a Capacity to contract
Marriage fubfifts as well 7z Society as cuf
of Society; are not ALL Perfons, under
that Capacity, entitled to the Protection
of Society, if in Purfuance of fuch Right,
they fhall think fit to contract Marriage ¢

3. Can any Perfons entitle themfelves to
the legal Rights of the married State, un-
lefs they be married in the legal Form ¢
—If not; then :

. 4. Ovcur not the lgal Form of contralt-
ing Marriage to be left open to the Ule
of aLL who are in a Capacity to contralt
Marriage ; and will not the Blocking up
the Ufe of fuch lgal Form againft Num-
bers who are in fuch Capacity, be a De-

nial
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