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This article questions the use of international human rights law in realising so-
cial transformation. It studies the new United Nations Declaration on the
Rights of Peasants and Other People Working in Rural Areas, drawing on the
commodity-form theory of law. Through this lens, foregrounding the relation-
ship between capitalism and law and their shared constituent form, the contra-
diction in what is at times a radical normative project in international human
rights law is revealed. With the unintended consequences of human rights law-
yering made visible, this work turns to the means through which the advocate
can launch a potentially transformative ‘legal’ strategy. An exploration of two
seminal modes of reconciliation follows: reconciling the use of international
human rights law with a commitment to social transformation and reconciling
the post-capitalist politics of progressive lawyers with their use of the law.

This article studies the new United Nations Declaration on the Rights of
Peasants and Other People Working in Rural Areas,' drawing on the
commodity-form theory of law developed by the Soviet jurist Evgeny
Pashukanis. Through this lens, foregrounding the relationship between capit-
alism and law and their shared constituent form, an analysis is presented of
the contradiction inherent in what is at times a radical normative project in
international human rights law. In recognising the existence of a commodity
and money economy as the basic precondition of international law, the para-
dox is revealed whereby ostensible human rights successes perpetuate the suffering
they seek to confront. That dilemma shows our most important human rights
gains—as captured in the Peasants’ Declaration—also to be our losses. Yet, with
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the unintended consequences of human rights lawyering made visible, the advo-
cate can launch a potentially transformative ‘legal’ strategy—a strategy with law
but not wholly of law; a strategy that engages law and its institutions while
unbinding law’s users from law’s hegemony, past and future; and, crucially, as
Marx imparted, a strategy that, through changing the circumstances along with
‘self-changing’, can render legal practice revolutionary. From there, two seminal
modes of reconciliation are initiated: reconciling the use of international human
rights law with a commitment to social transformation and reconciling the
post-capitalist politics of progressive lawyers with their use of the law.

The advocates of the Declaration on the Rights of Peasants have been
among the most ardent critics of capitalism and capitalist globalisation. They
seek to advance, not only through word but action, forceful alternatives to the
subjugation of the countryside and its people—peasants, indigenous peoples,
small scale farmers and fishers, agricultural workers, landless people—by the
interests of capital. The Declaration is necessarily the product of a negotiated
settlement with states, still it is widely celebrated as a significant achievement
in reflecting the demands of peasants globally. But what if the logic of the legal
form, the ‘essential identity’ of law—as much international law—shares the
core logic of capitalist society, that of the commodity-form?* Put differently,
what are the implications for social transformation if law is not autonomous
from the capitalist system?

The present article is situated within Marxist debates about the relation-
ship between law and capitalism and the political consequences that flow from
that relationship. Through a Marxist reconstruction of what I refer to as the
‘nihilist’ position, read through the UN Declaration on the Rights of Peasants,
new ways of seeing the Declaration and the ideals of its promoters are opened
up. This study examines a legal moment. However, its insights can be applied
more broadly wherever international human rights law is deployed with the
ambition of upending capitalism. In particular, this case helps to flesh out
how we might evaluate the progressiveness (or not) of a set of legal measures,
and, moreover, assess the very utility of international human rights law for so-
cial transformation.

INTERNATIONAL LAW AND ITS CONNECTION TO CAPITALISM
There is a fundamental tension at the heart of modern international law: a ten-

sion that serves to question the foundational limits of international law as an

2 See generally ID Balbus, ‘Commodity Form and Legal Form: An Essay on the “Relative
Autonomy” of the Law’ 11 Law and Society Review (1977) 571, 573.
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enfranchising venture and, as such, the costs that come from deploying it. The
tension can be expressed by contrasting the positions of nihilists, who reject
international law for its capitalist, structural bias, and pragmatists, who are
nonetheless willing to utilise it for its gains to the disenfranchised, pyrrhic as
they may show themselves to be. The pragmatist holds out hope for social
revolution, for transformation, through a strategic use of law. The core of the
nihilist thesis, as this article calls it, was set out a century ago by the radical
Soviet jurist Evgeny Pashukanis and adopted in current times most notably by
the international law and relations scholar China Miéville. Among internation-
al legal scholars, both nihilists and pragmatists take inspiration from its central
claim as to the ‘commodity-form’ of international law. This is where our di-
lemma begins.

The thrust of the dilemma comes from the premise that there exists a
structural connection between capitalism and law, including international law.
As per Pashukanis, ‘the existence of a commodity and money economy is the
basic precondition without which all these concrete [legal] norms would have
no meaning’;’ Miéville offers an elaboration: ‘[t]he legal form is a particular
kind of relationship. Rules [i.e.: content] can only be derived from that rela-
tionship. They are thus secondary, and in fundamental jurisprudential terms,
their specific content is contingent’.* A key insight is that the premise guiding
modern inter-state relations is the same as that which regulates individuals in
capitalism because ‘since its birth, and in the underlying precepts of inter-
national law, states, like individuals, interact as property owners.’ As
Pashukanis frames it: ‘{m]odern international law is the legal form of the
struggle of the capitalist states among themselves for domination over the rest

3 EB Pashukanis, Law and Marxism: A General Theory, trans. B Einhorn (Ink Links, 1978) [1929] 93.
4 C Miéville, Between Equal Rights: A Marxist Theory of International Law (Brill 2005) 84-85.

5 Ibid 54. Following Marx, Pashukanis argues that a distinctly legal relationship first arises in the
context of commodity exchange. In Pashukanis’s commodity-form theory of law, dispute, the con-
flict of interests, is key, in that without dispute there would be no need for regulation. Contract is
central to Pashukanis’s theory of law because formal equality is established between commodity
owners and people relate to each other by means of contract. The relationship is ‘predicated on
private property [and] dependent on coercion’; (that something is ‘mine-not-yours’ and thus I can
assert my claim). Ibid 318, 95 note 99. On this account, as capitalist social relations supersede older
forms, law comes to dominate: a legal form inseparable from capitalism. On the materialist cri-
tique of the ‘ideology of equality’: “The idea of equality itself, being a reflection of the relationships of
commodity production’. EB Pashukanis, ‘Lenin and the Problems of Law’ [1925], in P Beirne & R
Sharlet (eds), Pashukanis: Selected Writings on Marxism and Law, trans. PB Maggs (Academic
Press, 1980) sec. 111, 146 (emphasis added by Pashukanis, quoting Lenin). See, seminally, K Marx,
‘Critique of the Gotha Programme’ [1891], in Marx-Engels Collected Works, vol. 24 (Lawrence &
Wishart, 2010) 75.
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of the world.® The imperial economic power and expansion of European
states in the 17th century saw the formation of an international law tethered
to the spread of capitalism.” International law today presupposes private prop-
erty and the arrangements necessary to protect and profit from them,® with
sovereignty and territory in international law functionally analogous to prop-
erty ownership.” The formal ‘equality’ of states cloaks their substantive and
material inequality,'® while a specious public-private divide shapes the rule of
law,"" even as the divide collapses in terms of the private law base of all law
that the commodity-form theory presents. The workings of capitalism, as they
play out in the structure of international law, expose as facetious the conven-
tional presumption that international law is ahistorical, apolitical, and, in any
authentic sense, neutral; indeed, ‘[i]n its very neutrality, law maintains capital-
ist relations’.'"> Commodification is woven into the form but also the fabric of
international law, whose content (norms) either facilitates or seeks to offset
(depending on the legal regime) the constant need for new methods of private
appropriation and geographic opportunities for capital investment.

6  EB Pashukanis, ‘International Law’ [1925-26], in Beirne & Sharlet (eds) (1980) 168, 169.

7 See ibid 171-72: ‘The spread and development of international law occurred on the basis of the
spread and development of the capitalist mode of production.” See further, ] Anaya, Indigenous
Peoples in International Law (Oxford UP, 2000); A Anghie, Imperialism, Sovereignty and the
Making of International Law (Cambridge UP, 2004); M Fakhri, Sugar and the Making of
International Law (Cambridge UP, 2014).

8 International law, like liberal law more generally, presuppose the legal concepts of private property
and thus contract. See D Kennedy, ‘The Role of Law in Economic Thought: Essays on the
Fetishism of Commodities’ 34 American University Law Review (1984-85) 939, 978.

9  ‘Sovereign states co-exist and are counterposed to one another in exactly the same way as are indi-
vidual property owners with equal rights. Each state may “freely” dispose of its own property, but
it can gain access to another state’s property only by means of a contract on the basis of compensa-
tion: do ut des.” Pashukanis, ‘International Law’ (1980) 176.

10 A familiar refrain today but Pashukanis captured the point thus: ‘Bourgeois private law assumes
that subjects are formally equal yet simultaneously permits real inequality in property, while bour-
geois international law in principle recognizes that states have equal rights but in reality they are
unequal in their significance and power... . These dubious benefits of formal equality are not
enjoyed at all by those nations which have not developed capitalist civilization and which engage
in international intercourse not as subjects, but as objects of the imperialist states’ colonial policy.”
Ibid 178. Miéville (2005) 292: ‘The international legal form assumes juridical equality and unequal
violence’.

11 On the rule of law as a ‘predatory device to privatize the public domain’, alternative dispute reso-
lution as a private alternative to ‘delivering ordinary public access to justice’, and ‘the ideology of
development’ backed by law which functions as a vehicle for private plunder, see U Mattei,
‘Emergency-based Predatory Capitalism: The Rule of Law, Alternative Dispute Resolution, and
Development’, in D Fassin & M Pandolfi (eds), Contemporary States of Emergency: The Politics of
Military and Humanitarian Interventions (Zone Books, 2010) 89.

12 Miéville (2005) 101.

120Z Iudy 9] UO JOSN SOIIOUODT JO [00YIS UOPUOT AQ 6Z19¥19/SZH/E/8/0I0IE/|LI/WO0d"dNO OIS PEOE//:SARY WO} PAPEOUMOQ



London Review of International Law Volume 8, Issue 3, 2020 429

The form of (international) law is related to its material content—so-
cial relations founded on commodity exchange'’—with Pashukanis indi-
cating, vitally, that to grasp the (politics of) law that unfold within the
content of law, the place to begin is with a correct understanding of the
legal form: Miéville notes that ‘Pashukanis considered his work a correct-
ive to the tendency to analyse legal content in isolation’.'* To focus on
content ‘is legitimate up to a point’ Pashukanis remarked, however, if ‘we
forgo an analysis of the fundamental juridical concepts [legal form], all
we get is a theory which explains the emergence of legal regulation from
the material needs of society, and thus provides an explanation of the fact
that legal norms conform to the material interests of particular social
classes” while overlooking a materialist interpretation of legal regulation as
a specific historical form."” Pashukanis effectively prompts us to read
international human rights law, perhaps especially its most progressive or
seemingly radical norms, not merely as legal content but as the content of
law in the context of a particular form of law.'®

Harnessing the commodity-form theory of law in this way is not to sug-
gest that economic interests are all that matter in international legal relations
or that the content of international law cannot reflect public interests, or that
the judicial interpretation of rules cannot favour the disenfranchised. But it is
to highlight how ‘international law’s constituent forms are constituent forms
of global capitalism’'’ and, as such, international law’s presuppositions give
legal expression to the rapacious, endlessly expansive, and exploitative features
that make up capitalism. Grasping the nihilist mantle, Miéville takes the pos-
ition that no ‘systematic progressive political project or emancipatory dynam-
ic’ can be expected from international law.'®

While the nihilist doesn’t necessarily deny that international law can be
put to reformist use, it can only ever be of limited emancipatory value; given
its legal form it can only ever ‘tinker’ at the surface level of institutions."” The
pragmatist, alive to the commodity-form of international law and its hazards,

13 C Arthur, ‘Editor’s Introduction’, in Pashukanis (1978) 9, 29.
14 Miéville (2005) 118.

15 Pashukanis (1978) 54-55.

16 See generally Miéville (2005) 118.

17 Ibid 290; C Miéville ‘The Commodity-Form Theory of International Law: An Introduction’ 17
Leiden Journal of International Law (2004) 271.

18 C Miéville, “The Commodity-Form Theory of International Law’, in S Marks (ed.), International
Law on the Left: Re-examining Marxist Legacies (Cambridge UP, 2008) 92, 130.

19 Ibid 130-31.
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finds value in ‘tinkering’; tinkering (the ‘expedient’ use of law) that prevents
war, makes people less hungry, recognises local culture and, crucially, both
builds up the revolutionary capacity of the movement and is ‘strategic’ in its
‘ultimate objective’ of transcending the existing order.”® Pragmatists offer up
solutions that would have international human rights law pursued despite the
legal form: as a tool of ‘principled opportunism’.*' The risk (nihilists would
say cost) of this engagement is to legitimate and help sustain the international
legal system that underprops exploitation and alienation in the first place.**
Law is capitalist law, as Pashukanis has helped to illustrate: the limits to what
can be achieved through law are structural.”® This is the dilemma the peasants
were up against in vying for their Declaration on the Rights of Peasants and
other People Working in Rural Areas. Nihilists and pragmatists agree on capi-
talism’s deep inscription upon international law but disagree on whether to re-
ject law as a result. The pragmatist proposes that in these circumstances what
matters is how law is used to avoid ‘fatally undermining longer term, struc-
tural considerations’** so that social revolution, and not merely reform, is
possible.

20 R Knox, ‘Strategy and Tactics’ 21 Finnish Yearbook of International Law (2010) 193.

21 R Knox, ‘Marxism, International Law, and Political Strategy’ 22 Leiden Journal of International
Law (2009) 413, 433, 435.

22 Knox is of course alive to this cost: ‘Whilst the ultimate aim may be to transcend law, and the par-
ticular practice geared towards it, in an immediate sense it remains within the logic of the law’ and
so he elaborates strategies that draw on the use, not merely of legal institutions and legal argu-
ments, but the legal situation in order to promote political goals. Inspired by the ‘strategies of rup-
ture’ advocated by Jacques Verges in De La Stratégie Judiciaire (Editions de Minuit, 1968): ‘the
trial is used “less to acquit the accused than to illuminate his ideas”, the ruptural strategy uses the
spectacle and publicity of law, to directly undermine the law by launching a political attack on the
existing order’. Knox (2010) 225. We turn to strategies with law but not wholly of law below.

The danger of ‘valorising the currency’ of international law through its deployment is not new
and need not draw exclusively on its ties to capitalism (although even if not explicit capitalism is
often just below the surface of critique): “‘Why were we encouraging faith in international law as an
agent of justice and peace when we know that it helps to legitimate oppression and justify violence,
and we devote a considerable portion of our energies to showing how? One response to this might
be that there is surely not a coherent, unified currency here. International law also has the potential
to help those trying to resist oppression and curb violence. In other words, it works in more than
one dimension, and so therefore must we. Or is this just rationalization? M Craven, S Marks, G
Simpson & R Wilde, ‘We are Teachers of International Law’ 17 Leiden Journal of International Law
(2004) 363.

e

23 See the pointed article by G Baars, ““Reform or Revolution?” Polanyian versus Marxian
Perspectives on the Regulation of the Economic’ 62 Northern Ireland Legal Quarterly 4 (2011) 415
in which she concludes that attempts to reform the market along the lines of the ‘embedded liber-
alism’ of corporate social responsibility schemes, rather than taming the markets, will see this ‘cor-
porate-led global governance hasten the collapse of capitalism and confirm the inevitability of
revolution and the subsequent creation of a law-free society’.

24 Knox (2010) 215.
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The commodity-form theory that Pashukanis presents posits private law
as the ‘fundamental, primary level of law’.> While there are legal relationships
regulating all areas of social life, and ‘state authority introduces clarity and sta-
bility into the structure of law, [it] does not create the premises for it, which
are rooted in the material relations of production’.*® In so far as international
legal theorising in this area remains a work in progress,”” the commodity-
form theory of international law functions as a potent heuristic device. For
current purposes, it helps us to appreciate how international law viewed as the
clash and claims of states defending ‘private’ interests—‘social interests
founded on commodity exchange*®*—subverts efforts at elaborating a progres-
sive normative content of international human rights law in the seemingly
cutting-edge domain of the rights of peasants and indigenous peoples for ac-
cess to and control over productive resources. It helps us to understand the
demands of peasants not merely as the emergence of legal regulation derived
from their material needs (the content of international human rights norms),*
but fully to appreciate the immutable legal form—the form which regulates
the legal relationship—within which their struggles for both social transform-
ation and social reform are conducted. The content of peasant law is thus ana-
lysed not in isolation but as ‘a content of a particular form’,” an insight which
is indispensable to any strategy that seeks, contra the nihilist, to deploy (capit-
alist) law to (post-capitalist) transformative ends.

International law is a product of capitalism just as the invisible hand of
the market is made possible by the visible hand of law,>" shaping, cohering
and legitimising capitalism in ways that other social institutions could not.”
Contemporary international law produces and hardens the terms under which
the (global) economy operates; an economy marked by great poverty, inequal-
ity, environmental devastation, and violence. A central function of inter-
national law is to secure transnational private control over resources and
access to profit. It works through a system of exploiting labour and expanding

25 Pashukanis (1978) 93.
26 Ibid 94. See also Miéville (2005) 86.

27 Just as Pashukanis’s legal nihilism paved the way for Stalin’s repression, critiquing law and the rule
of law and advocating for the replacement of the bourgeois state with administrative regulation.

28 Arthur (1978) 29.
29 See Pashukanis (1978) 55.
30 Miéville (2005) 118.

31 On the latter point, see Q Slobodian, Globalists: The End of Empire and the Birth of Neoliberalism
(Harvard UP, 2018) 7 drawing on E-U Petersmann.

32 H Brabazon, ‘Introduction: Understanding Neoliberal Legality’, in H Brabazon (ed.), Neoliberal
Legality: Understanding the Role of Law in the Neoliberal Project (Routledge, 2017) 1, 2.
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commodification globally and into new areas of activity. Competition, com-
parative advantage and the international division of labour, and deep econom-
ic integration are among its techniques; exploitation, alienation, and
dispossession are among its costs. Overseas markets are required to secure
ever-higher rates of profit, while a state’s military clout is deployed towards a
host of aggressively self-interested economic ambitions. No area is off limits to
accumulation.”® Tt is against international law’s structure as ‘a creation, and
sine qua non of capitalism,>* as well as its contingent rules, that international
human rights law-making—and, more specifically for current purposes, peas-
ant and indigenous rights law-making—operates.

The study of the content of the Peasants’ Declaration in this context leads
us to the concern that the nihilist and pragmatist positions point up. Their
opposing views on whether to reject the use of law offer an illuminating ana-
lytical lens through which to contemplate the dilemma faced by peasants and
indigenous peoples and those advocating alongside them. To reject the inter-
national law of human rights for co-conspiring with capitalism’s voracious
and expansive tendencies would seem itself an elitist project that discards a po-
tentially valuable tool of the oppressed, when the time is right.’® The use of le-
gality was frequently characterised as ‘dirty, thankless work” wrote Pashukanis
of Lenin, ‘but it was necessary to know how to do this work in a certain type
of situation, and to put aside the kind of revolutionary fastidiousness which
acknowledged only the “dramatic” methods of struggle’.”® Yet what we come
to realise through the commodity-form theory of law, is how deploying law
deepens the hold of capitalism and tends to reinforce the structural and sys-
temic conditions upon which harms to peasants occur (and upon which
human rights violations are based). How law as a capitalist and hegemonic en-
terprise is strengthened through use, its authority to legitimate the existing

33 On amassing freely our private experiences to commercial ends, see S Zuboff, The Age of
Surveillance Capitalism (Profile Books, 2019). On extending industrialisation to all our reproduct-
ive activities, see S Federici, ‘Marxism and Feminism’, 16 TripleC: Communication, Capitalism and
Critique (2018) 469, 474. On the insidious spread of commodification to the ‘death futures busi-
ness’, see MJ Sandel, What Money Can’t Buy: The Moral Limits of the Market (Penguin, 2012) 138.

34 Baars (2011) 423.

35 Pashukanis, ‘Lenin’ (1980) sec. V, 132, 159, on Lenin making the case for the circumstances in
which prior to the Russian Revolution, as opposed to after it, a right to self-determination was a
revolutionary demand: ‘Lenin understood what his opponents failed to understand: that the

“abstract”, “negative” demand of formal equal rights was, in a given historical conjuncture, simul-
taneously a revolutionary and revolutionizing slogan.’

36 Ibid sec. II, 139. ‘Always remaining deeply committed to principle, Lenin nevertheless did not re-
fuse to apply those concrete methods of struggle which at a given point happened to be the only
possible way to achieve a desired result—even though the method was, for example, an appeal to a
tsarist court.” Ibid.
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political-economic order buttressed, while real alternatives that go beyond
contemporary capitalism are stalled, perhaps infinitely. What we come to real-
ise from the commodity-form theory, first and foremost, is the disservice that
articulating demands in the form of legal rights poses to efforts at transforming
society.

The body of rules that makes up international law is not an ‘autonomous
thing’ dissociated from its grounding in material reality,”” even if its origins,
drawn of one particular kind of society, are obfuscated.”® The ties between
capitalism and international law at the level of form is something of which no
one is more aware than those communities who fought for the Declaration,
but the full extent of these implications may not have been grasped. The next
part of this article turns to consider the content of the Peasants’ Declaration in
the context of the commodity-form insights that all law is materially capitalist
law: law that presupposes private property and contractual exchange, law of a
commodity-money economy, with each owner seeing the other as an abstract
and formal equal pursuing autonomous interests,”® with fairness always deter-
mined on the basis of the present-day mode of social production.*’ In contem-
plating the ‘reform or revolution’ dilemma that the pragmatist and nihilist
positions dramatise, and whether the use of capitalist law can ever contribute
to its own undoing, the following section reveals inconspicuous yet subversive
features of the Declaration. The final part confronts the fractured relationship
of (revolutionary) lawyers on the left to the law and its usage. In drawing to-
gether ways in which we might get beyond the here and now, by bringing the-
ory to bear on practice, we come to understand the possibility of utilising
international human rights law that ‘registers without being co-opted or
domesticated by the discourses and the system it resists’.* This article closes
by outlining the definitive method of engagement for any revolutionary

37 See S Marks, ‘International Judicial Activism and the Commodity-Form Theory of International
Law’ 18 European Journal of International Law 1 (2007) 199, 203.

38 Addressing the ‘fetishism of the Law’ that mistakenly sees it as an independent and autonomous
reality to be explained according to its own internal dynamics, whereby individuals conceive them-
selves as law’s creation thus inverting the causal relationship, that is: ‘(w]hen Society is held to be
the result of the Law, rather than the Law to be the result of one particular kind of Society’ see,
Balbus (1977) 582-84.

39 Balbus provides a seminal elucidation of the homology between the commodity-form and the legal
form and just how ‘the subject of “equal rights” substitutes for the concrete subject of needs, and
the abstract legal person substitutes for the real, flesh-and-blood, socially differentiated individual’.
Ibid 577.

40 Marx (2010) 84.

41 A Allo, ‘The Courtroom as a Site of Epistemic Resistance: Mandela at Rivonia’ 12 Law, Culture
and the Humanities (2016) 1, 1.
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human rights lawyer: in order to change the world start with yourself by being
conscious of a legal form premised not on social existence, but, necessarily
given its homology with the commodity-form, in contradistinction to it.

THE COMMODITY-FORM OF LAW THROUGH THREE
APPROACHES TO THE PEASANTS' DECLARATION

In presupposing relations of commodity exchange under capitalism, the
commodity-form theory of international law signals that the structural fea-
tures connecting capitalism to international law effectively foreclose the use of
juridical options by capitalism’s victims. Pashukanis himself (and the nihilist
thesis) opposed the ‘pseudo-radicalism’ that claimed ‘bourgeois law’ could be
replaced by ‘proletarian law’.*> With capitalism forming the basic logic of any
contemporary juridical engagement, ‘anti-regime’ interventions (for example
in the form of peasant rights) should not be understood as ‘anti-systemic’.** It
is against this fixed order that peasants (and indigenous peoples) sought to de-
velop international norms that would protect their community interests and
way of life against capitalist globalization.

In 2012 the UN Human Rights Council (HRC) established an intergov-
ernmental Working Group to negotiate a Declaration on the Rights of
Peasants and other People Working in Rural Areas. On 26 September 2018 at
its 39th session the HRC adopted the Declaration and sent it on to the UN
General Assembly. The General Assembly adopted the Declaration on 17
December 2018 at its 73rd session.** Civil society, including the representa-
tives of peasant communities, among them the Via Campesina peasant con-
sortium of 167 organisations and 200,000 individual members, contributed

42 See Arthur (1978) 18. Pashukanis defended the withering away of (bourgeois) law in the higher
stages of socialist development. Likewise, Miéville’s unapologetic position is that: “The attempt to
replace war and inequality with law is not merely utopian—it is precisely self-defeating. A world
structured around international law cannot but be one of imperialist violence. The chaotic and
bloody world around us is the rule of law’. Miéville (2005) 319.

43 This is adapted from Addo’s critique of the New International Economic Order and his distinction
between ‘anti-regime’ forces that may contribute to the reforming the system but are not ‘anti-sys-
temic’ forces. H Addo, ‘Introduction: Pertinent Questions about the NIEO’, in H Addo (ed.),
Transforming the World Economy: Nine Critical Essays on the New International Economic Order
(United Nations University, 1984) 1, 15.

44 Peasants’ Declaration art. 1(1): ‘For the purposes of the present Declaration, a peasant is any per-
son who engages or who seeks to engage, alone, or in association with others or as a community,
in small-scale agricultural production for subsistence and/or for the market, and who relies signifi-
cantly, though not necessarily exclusively, on family or household labour and other non-
monetized ways of organizing labour, and who has a special dependency on and attachment to the
land.
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emphatically to the Declaration. The Declaration emerged in response to the
impact of globalisation on peasants and other people working in rural areas. It
constitutes an attempt to salvage relationships to land, water, and nature to
which peasants are attached and on which they depend for their livelihood
and way of life. The Declaration articules the claims of peasants given their
commitment to small-scale and sustainable production, to food sovereignty
and agroecology. In calling attention to their traditional role in conservation
and improving biodiversity, including for food production, as much as to their
over-representation among globalisation’s poor, nearly two decades of effort
culminated in the recognition of hard-fought for rights.

The debates during the sessions of the Working Group displayed many of
the usual cleavages as well as the entrenched and familiar positions of states on
various issues. These include concern over the language of ‘free, prior and
informed consent’ (Russian Federation) given the fear of devolving real influ-
ence or even a veto to communities; the rejection of collective rights in inter-
national human rights law (United Kingdom); and the defence of the right to
development by a mix of Global South countries (including Pakistan, China,
and South Africa). Invariably, the Declaration was going to reflect comprom-
ise given the respective interests of states and those of states and the fervent
views of civil society. That much was predictable. It was reasonable also to an-
ticipate that the final Declaration would make some notable normative contri-
bution expounding the rights of peasants and other people working in rural
areas.

A careful review of the Declaration exposes three approaches to confront-
ing the plight of peasants. The approaches reflect tensions with each other, as
well as paradigmatic insights of the commodity-form at work in a (seemingly)
progressive legal project. The first approach might be tagged as rights against
global capitalism. Here we see included in the right to an adequate standard of
living ‘facilitated access to the means of production’ as well as ‘a right to en-
gage freely . .. in traditional ways of farming, fishing, livestock rearing and for-
estry and to develop community-based commercialisation systems’.*> There
are rights of peasants to land, including ‘the right to have access to, sustainably
use and manage land and the water bodies, coastal seas, fisheries, pastures and
forests therein, to achieve an adequate standard of living, to have a place to
live in security, peace and dignity and to develop their cultures’.*® States are
required ‘to recognize and protect the natural commons and their related

45 Ibid art. 16(1).
46 Ibid art. 17(1).
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systems of collective use and management.*” There is a ‘right to seeds’ which
includes ‘[t]he right [of peasants] to save, use, exchange and sell their farm-
saved seed or propagating material’.*® Although a ‘right to biodiversity’ in the
February 2018 version of the draft Declaration didn’t survive, in which peas-
ants ‘have the right to maintain their traditional agrarian, pastoral and agroe-
cological systems upon which their subsistence and the renewal of biodiversity
depend, and the right to the conservation of the ecosystems in which those
processes take place’,* a requirement that states ‘take appropriate measures to
protect and promote’ those and other systems ‘relevant to the conservation
and sustainable use of biological diversity’ was retained.”

These and related articulations had their state detractors, of course.
Argentina, Colombia and the European Union pressed (not entirely success-
fully) to have references to a right to ‘food sovereignty’—with its overtones of
local control and decommodification—replaced by the term ‘food security’.”!
The strong participation standard of ‘free, prior and informed consent’ found
in the Declaration on the Rights of Indigenous Peoples, and widely supported
by judicial and quasi-judicial human rights bodies, had already been contested
and dropped from the draft Declaration well before it reached the Human
Rights Council. Japan proposed the weaker language of ‘access’ to seeds over a
‘right’ to seeds in order to restrict an interpretation that could undermine
international agreements on intellectual property.>

These rights advanced by peasants do not reflect casual linguistic prefer-
ences; they are pointed articulations that contest the logic of global capitalism,
of private property, contract, accumulation, and the exploitation of people
and natural resources. They express alternatives to the standard techniques of
forced displacements, large-scale land and water grabs, and speculative land
investments—standard techniques underwritten by international law—and to
the impacts, including environmental devastation, rapid urbanisation, the

47 Ibid art. 17(3).
48 Tbid arts. 19(1), 19(1)(d).
49 UN Doc A/HRC/WG.15/5/2, 18 Feb 2018, art. 20(1).

50 Peasants’ Declaration art. (20)(2): ‘States shall take appropriate measures to promote and protect
the traditional knowledge, innovation and practices of peasants and other people working in rural
areas, including traditional agrarian, pastoral, forestry, fisheries, livestock and agroecological sys-
tems relevant to the conservation and sustainable use of biological diversity.’

51 See ibid arts. 15(4) and 15(5).

52 Report of the open-ended intergovernmental working group on a United Nations declaration on
the rights of peasants and other people working in rural areas, UN Doc A/HRC/39/67, 13 July
2018, 44 and para. 76.
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obliteration of culture, the creation of food insecurity in rural communities as
well as widespread hunger, with women its greatest victims globally.”

The recent history of peasants in India, and their struggle over seeds, pro-
vides a telling example of the lived experience that underpins the rise of rights
against global capitalism captured in the Declaration. A 1998 World Bank
Structural Adjustment Programme required India to open its seed sector to
multinational corporations. Farm saved seeds were replaced by seeds from
Monsanto and other multinational corporations, including genetically modi-
fied organisms, which need fertilisers and pesticides and cannot be saved for
use in future years.”* Corporations prevent seed savings through patents and
by engineering seeds with non-renewable traits that cause them to die. As a re-
sult, poor peasants have had to buy new seeds for every planting season, driv-
ing up their costs. What was traditionally a free resource available by putting
aside a small portion of the crop, allowing also for biodiversity instead of
monoculture, became a commodity. A host of other problems accompanied
the change, including poor yields; the shift from indigenous varieties, for ex-
ample of cotton, that are rain fed and pest resistant to corporate crops that re-
quire irrigation and pesticides; and a dramatic fall in agricultural prices due to
international trade ‘dumping’. Poverty and sheer desperation led to a spate of
suicides: this is Vandana Shiva’s ‘suicide economy’.”

It is against these multiple registers of capitalist dispossession—material,
spiritual, as well as the dispossession of hope—that we can locate the rights
against global capitalism in the Peasants’ Declaration. These rights reflect an
effort to challenge the forced shift from non-market to global market econo-
mies and values. The dominant understanding of ‘development’ and ‘progress’
is still coterminous with the idea of industrialised, Western, and modern de-
velopment. The aim is to see dismantled non-market access to food and self-
sustenance in the universal establishment of transnational, market-based

53 Women play an essential role in assuring the food security of households, producing between 60
and 80 per cent of food crops in developing countries and cultivating more than 50 per cent of
food grown globally. While the great majority of women work in agriculture, as much as 70 per
cent of the world’s hungry are women. Moreover, they rarely receive any recognition for their
work. Indeed, many are not even paid. Human Rights Council Advisory Committee, UN Doc A/
HRC/19/75, 24 February 2012, para. 22.

54 Monsanto alone controls 90 per cent of the global market in genetically modified seeds. Ibid para.
36.

55 V Shiva, ‘From Seeds of Suicide to Seeds of Hope: Why Are Indian Farmers Committing Suicide
and How Can We Stop This Tragedy? Huffpost Blog, 25 May 2011, http://www.huffingtonpost.
com/vandana-shiva/from-seeds-of-suicide-to_b_192419.html.

120Z Iudy 9] UO JOSN SOIIOUODT JO [00YIS UOPUOT AQ 6Z19¥19/SZH/E/8/0I0IE/|LI/WO0d"dNO OIS PEOE//:SARY WO} PAPEOUMOQ


http://www.huffingtonpost.com/vandana-shiva/from-seeds-of-suicide-to_b_192419.html
http://www.huffingtonpost.com/vandana-shiva/from-seeds-of-suicide-to_b_192419.html

438  Salomon: The radical ideation of peasants

economies.”® This first approach in the Peasants’ Declaration claims against
those dominant, legally sanctioned, values.

The second approach taken in the Peasants’ Declaration, in contrast to
the first, is one that can be said to legitimate and sustain the terms of globalisa-
tion against which the peasants strive. It also reflects how the capitalist content
of international economic law does much of the work otherwise provided by
the legal form. The General Obligations of States in the Declaration require
that they ‘elaborate, interpret and apply relevant international agreements and
standards to which they are a party in a manner consistent with their human
rights obligations as applicable to peasants and other people working in rural
areas’.”’ Earlier versions of the draft Declaration indicate that the ‘internation-
al agreements’ pertain to ‘the areas of trade, investment, finance, taxation, en-
vironmental protection, development cooperation and security’,”® with the
final text still reflecting the uncompromised position of civil society represen-
tatives that the rights of peasants must be brought to bear on the economic
obligations of states. But a paradox presents itself: legal regimes that constitute
and sustain global capitalism are retained; indeed they are reinforced in the
Declaration. International law that has served peasants so poorly is taken as a
given and validated. Here, the Peasants’ Declaration anchors its demands to
the continued existence of the regimes against which they struggle.

This technique of seeking assurances that human rights will influence
regimes of international law that have egregious impacts on human well-being
is commonplace among (academic) activists and UN human rights bodies, an
approach that is not limited to the outcomes of intergovernmental negotia-
tions. The celebrated Maastricht Principles on the Extraterritorial Obligations
of States in the Area of Economic, Social and Cultural Rights, adopted by 40
human rights legal experts in 2011, reflects the same approach, one that vali-
dates international economic law and other agreements in the first instance,
agreements against which human rights compliance must be sought.®® Even in
the most progressive area of the Principles, the assertion of an obligation of

56 See F Araghi & M Karides, ‘Land Dispossession and Global Crisis: Introduction to the Special
Section on Land Rights in the World-System’ 18 Journal of World-Systems Research 1 (2012) 1; R
Nixon, Slow Violence and the Environmentalism of the Poor (Harvard UP, 2011).

57 Peasants’ Declaration art. 2(4).
58 UN Doc A/HRC/WG.15/4/2, 6 March 2017, art. 2(4). See also Peasants’ Declaration art. 16(4).
59 Disclosure: the author was a member of the Maastricht Principles Drafting Committee.

60 Maastricht Principles art. 17: ‘States must elaborate, interpret and apply relevant international
agreements and standards in a manner consistent with their human rights obligations. Such obli-
gations include those pertaining to international trade, investment, finance, taxation, environmen-
tal protection, development cooperation, and security.”
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international cooperation to fulfil socio-economic rights globally, compliance
with the obligation to create an ‘internationally enabling environment’ is to be
achieved through ‘the elaboration, interpretation, application and regular re-
view of multilateral and bilateral agreements as well as international stand-
ards’.®" That the endorsers of the Maastricht Principles were circumscribed in
the nature and extent of their pronunciations as to have agreed to reflect the
state of the juridical art, rather than go beyond it with proposals to restructure
radically the global economy, highlights another layer in the paradox at the
centre of this essay. Not only do the Maastricht Principles—at times unwit-
tingly—accept the economic status quo and the inevitability of economic glo-
balisation, but they could do nothing else if their (supposedly) progressive
account of extraterritorial obligations was to be consistent with the current
state of international human rights law. Moreover, even a radically progressive
reading of the law in this area would still be operating merely at the level of
content, itself ever constrained, the thesis goes, by law at the level of (com-
modity) form. A problem identified here is, quite simply, that if one is to rely
on the law as it is then one is bound by its terms. As such, it may seem that the
best one can do is to seek to soften its hazardous features and, as a pragmatist
account highlights, the cost is one of legitimating the system one seeks to
change. In light of the pragmatist’s dilemma, James Harrison can be seen to
have presented a profound proposal when he suggested, in his consideration
of the fragmentation problem, replacing the ‘coherence mindset’ for one of
‘investigative legal pluralism’.®” He advises that before any attempt at recon-
ciliation is even proffered, the place to begin (including among judicial bodies)
is with an honest exploration of frictions between the values and priorities of
the different regimes. Only then should any further legal inquiry proceed to
the second stage as to whether the diverse analytical lenses allow for an accom-
modation of normative visions and practices. This, Harrison indicates, is both
to open up the possibility of real reconciliation as much as to avoid an artifi-
cial attempt at coherence where reconciliation is impossible.” From this vant-
age point comes at least the possibility of moving beyond alleged fixes to
globalisation to offering up alternative imaginaries altogether. To sum up so
far: the first approach identified in the Peasants’ Declaration embraces new
imaginaries; the second makes them nigh impossible.

61 Ibid art. 29.

62 ] Harrison, ‘The Case for Investigative Legal Pluralism in the International Economic Law
Linkages Debate: A Strategy for Enhancing International Legal Discourse’ 2 London Review of
International Law (2014) 115.

63 Ibid.
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The third approach in the Peasants’ Declaration, through the terms of
‘benefit-sharing’, demonstrates how the Declaration relies on capitalism. In
realising rights of peasants to access and use natural resources present in their
communities, the Declaration provides ‘Modalities for the fair and equitable
sharing of the benefits of [. . .] exploitation that have been established on mu-
tually agreed terms between those exploiting the natural resources and the
peasants and other people working in rural areas.”®* Contrary to the first ap-
proach that seeks to define rights against the logic of global capitalism, here
‘benefit-sharing’ requires a continuation of, rather than a break with, the
logic of commodification underpinned by exclusive property rights.®
Further, challenges to the status quo are permanently deferred through the
granting of economic concessions; this is hegemony through the consent of
the governed.®® It is not for outsiders to stand in judgement as to what con-
cessions are necessary or preferred; indigenous peoples have elsewhere made
the case that engagement allows ‘demonstrating how to do this right’, how
indigenous people can ‘pave a middle way for developing resources respon-
sibly’.®” Yet through the technique of ‘benefit-sharing’, the alienations and
antagonisms produced by capital accumulation are merely managed and the
‘solution’ invariably becomes an indispensable aspect of sustaining the proc-
esses of capitalist exploitation and accumulation. The turn to benefit-
sharing in this way represents an instantiation of Gramsci’s passive revolu-
tion—socialisation and cooperation by the ruling class in the sphere of pro-
duction that nonetheless does not touch upon their appropriation of profit
nor their control over the ‘decisive nucleus of economic activity’, thereby
ensuring that the elite interests prevail.*®

This embrace of benefit-sharing found in the Peasants’ Declaration is not
unusual. Reading the 2007 UN Declaration on the Rights of Indigenous
Peoples into the African Charter on Human and Peoples’ Rights, in what is

64 Peasants’ Declaration art. 5(2)(c).

65 See generally G Abi-Saab, ‘Permanent Sovereignty over Natural Resources’, in M Bedjaoui (ed.),
International Law: Achievements and Prospects (UNESCO/Martinus Nijhoff, 1991) 600, 601; S
Pahuja, Decolonising International Law: Development, Economic Growth and the Politics of
Universality (Cambridge UP, 2011) 125.

66 See ] Wills, Contesting World Order: Socioeconomic Rights and Global Justice Movements
(Cambridge UP, 2017) 11 for a valuable exploration that brings Gramscian insights to bear on
socio-economic rights.

67 A Kassam, ‘First Nations Group Proposes Oil Pipeline that Protects Indigenous Rights’, The
Guardian, 18 September 2018, https://www.theguardian.com/world/2018/sep/08/canada-oil-pipe
line-first-nations-proposal-indigenous-rights.

68 A Gramsci, Selections from the Prison Notebooks, ed. & trans. Q Hoare & G Nowell Smith
(Lawrence & Wishart, 1971) 119-20, 161.
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widely considered a landmark case, the African Court on Human and Peoples’
Rights found a violation by Kenya of the right of the indigenous Ogiek com-
munity to ‘occupy, use, and enjoy their ancestral lands’ under Article 14 of the
African Charter on the right to property (the creative interpretation of the
right to property to protect collective rights of indigenous peoples having been
spearheaded by the Inter-American Court of Human Rights).®” The African
Court also found a violation of the right of indigenous peoples ‘to freely dis-
pose of their wealth and resources’ given that the community was deprived by
the state, through the pursuit of economic exploitation and displacement, of
the right to enjoy and dispose of the ‘abundance of food produced on their an-
cestral lands’. This was the first time that the African Court found a violation
of the right of peoples to natural resources. This first indigenous rights case
before the African Court reflects a number of novel elements, perhaps most
notably an interpretation of the right of indigenous peoples to natural resour-
ces to include the right to their traditional food sources. Yet alongside its in-
novative normative dimensions sits the compensation request by the Ogiek
applicants for royalties from existing economic activities in the Mau Forest,
where they have lived since time immemorial, and ‘ensuring that the Ogiek
benefit from any employment opportunities within the Mau Forest’.”
Benefit-sharing is developed in other international instruments. In the
case of the Convention on Biological Diversity and its Nagoya Protocol on
Access to Genetic Resources and the Fair and Equitable Sharing of Benefits
Arising from their Utilization,”' many indigenous communities and organisa-
tions have been committed to the project despite its alien, Western legal ra-
tionale, assumptions, and concepts.”> Notwithstanding the inclusion of certain
arrangements less disturbing of indigenous and local communities’ land, way
of life, and traditional knowledge, and some promises of conservation, sustain-
ability and poverty reduction, the Nagoya Protocol is in many ways a status
quo masterwork. ‘[FJair and equitable sharing of benefits’ is premised on the
‘economic value of the ecosystem and biodiversity’”> and based on a

69 African Commission on Human and Peoples’ Rights v Kenya, ACtHPR, Application No 006/2012,
Judgment, 26 May 2017.

70 The Court’s ruling on reparations was still being awaited at January 2020.

71 Convention on Biological Diversity (1992), entered into force 1993, 196 states parties at January
2020; Nagoya Protocol (2011), entered into force 2014, 122 states parties at January 2020.

72 ‘... Our ceremonies, offerings, prayers, chants, reciprocal support, and tears helped us, the
Indigenous women from Latin America and the Caribbean, to continue calmly in these tiring,
technical, and difficult dialogues under an umbrella of Western paradigms.” F Lopez quoted in MY
Teran, ‘The Nagoya Protocol and Indigenous Peoples’ 7 The International Indigenous Policy
Journal (2016) 1, 12.

73 Nagoya Protocol preamble.
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relationship between states as ‘providers’ and ‘users’, with indigenous peoples
and local communities expected to cede genetic resources that they hold and
the traditional knowledge, innovations, and practices associated with genetic
resources for ‘benefits’”* resulting from their ‘utilization’, that is, their com-
mercial exploitation.”” The hard-won global indigenous rights standard of
‘free, prior and informed consent’ in decisions that affect them and their lands
and territories is thinned out in the Protocol: it is rendered subject to ‘domes-
tic law’ with the state required merely ‘to take measures, as appropriate, with
the aim of ensuring that the prior informed consent or approval and involve-
ment of indigenous and local communities is obtained for access to genetic
resources where they have the established rights to grant such resources’.”® In
the Nagoya Protocol, the language of prior informed consent applies instead
to states vis-a-vis other states ‘in the exercise of sovereign rights over natural
resources’’ in an attempt to redress North-South asymmetries that have failed
to ensure the sharing of financial benefits when genetic resources leave a party
providing those resources.”®A central inter-state asymmetry remains in the un-
resolved tension between international law on intellectual property rights and
on biodiversity”® and thus also between states and the substate indigenous and
local communities. The ability of indigenous peoples and local communities
to rely on their customary use and exchange of genetic resources and associ-
ated traditional knowledge within and among their communities is exercisable

only ‘in so far as possible’.*’

74 ‘Questions related to who negotiates, receives or (re)distributes benefits on a sub-national level
will have to be clarified between the provider State and the communities, taking into account rele-
vant international law.” E Morgera, E Tsioumani & M Buck, Unraveling the Nagoya Protocol: A
Commentary on the Nagoya Protocol on Access and Benefit-sharing to the Convention on Biological
Diversity (Brill, 2015) 30.

e

75 Nagoya Protocol art. 2(c): ““Utilization of genetic resources” means to conduct research and devel-
opment on the genetic and/or biochemical composition of genetic resources’. As Morgera et al.
conclude: “The primary contribution of ABS [access to benefit-sharing] to conservation ... argu-
ably rests with the idea that the utilization of genetic resources leads to the development of new
products, and in doing so provides both an incentive and additional economic benefits to support
conservation efforts’. Morgera, Tsioumani & Buck (2015) 12.

76 1Ibid art. 6(2). See similarly article 7 with regards to access to traditional knowledge associated with
genetic resources.

77 1Ibid art. 6(1): ‘In the exercise of sovereign rights over natural resources, ... access to genetic
resources for their utilization shall be subject to the prior informed consent of the Party providing
such resources that is the country of origin of such resources or a Party that has acquired the gen-
etic resources in accordance with the Convention ... .

78 Secretariat of the Convention on Biological Diversity, ‘Nagoya Protocol’, https://www.cbd.int/abs/
doc/protocol/nagoya-protocol-en.pdf, 1; Morgera, Tsioumani & Buck (2015) 5-6.

79 Morgera, Tsioumani & Buck (2015) 8.
80 Nagoya Protocol art. 12(4).
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In its best light, the indigenous participation standard gives disenfran-
chised local communities greater say in decisions that affect their rights and
their way of life, at times to the point of a veto.!' But the important
Gramscian insight is that the political rights to effective participation in
decision-making for the sharing of benefits may be consistent with inter-
national human rights law while opening up the distinct possibility of co-
opting the dissenters. There is a real risk that arrangements to come from par-
ticipation in the design of a benefit-sharing scheme requires acceptance of the
capitalist logic of natural resource exploitation (in contradiction to indigenous
and local culture and way of life). As such, it is through the very exercise of
those rights that indigenous peoples and local communities serve to validate
and entrench the rationalities and mechanics of global capitalism while defer-
ring wholesale challenges to them.®?

The Nagoya Protocol anticipates the commodification of genetic resour-
ces and traditional knowledge associated with the genetic resources of indigen-
ous peoples and local communities, drawing them into the global market with
certain entitlements said to protect and encourage their customary, sustainable
use of biological resources. Contrary to the philosophy that tends to define a
communal way of life, benefit-sharing here might encourage that those new
found rights are used in their own self-interest and to the exclusion of
others.*> An indigenous participant in the Nagoya negotiations lamented the
pivot away from an authentic indigenous outlook in these terms: ‘In our vi-
sion the plants, animals, rivers, everything is related and interconnected. We

81 See the UN Declaration on the Rights of Indigenous Peoples (UNDRIP) (2007) arts. 10 & 29(2)
and Poma Poma v Peru, Comm 1457/2006, UN Doc CCPR/C/95/D/1457/2006 (HRC 2009) para.
7.6: ‘The Committee considers that participation in the decision-making process must be effective,
which requires not mere consultation but the free, prior and informed consent of the members of
the community.” But cf. arts. 19 & 32(2) of UNDRIP, the latter providing merely that: ‘States shall
consult and cooperate in good faith with indigenous peoples ... in order to obtain their free and
informed consent prior to approval of any project affecting their lands or territories and other
resources .

82 Comparable scenarios play out in other areas. The controversial response of the World Bank to
concerns over the impact of (foreign) land acquisition on local populations, small scale farmers
and fisher people is largely how to manage it: to facilitate the consultation of those affected, avoid
increasing their vulnerability, and sharing the value of responsible agro-investment.

83 See K Ciupa, ‘The Promise of Rights: International Indigenous Rights in the Neoliberal Era’, in
Brabazon (ed.) (2017) 140, 157. See also T Stoll, ‘Article 31: Intellectual Property and Technology’,
in M Weller & J Hohmann (eds), The UN Declaration on the Rights of Indigenous Peoples: A
Commentary (Oxford UP, 2018) 299, 314-15: ‘Indigenous peoples might consider seeking intellec-
tual property protection for their traditional knowledge themselves’ (precisely the concern implied
in Ciupa). Yet, ‘a rule might emerge . .. that third parties are barred from applying for, obtaining,
and exercising intellectual property rights which are based on traditional knowledge or traditional
cultural expressions of Indigenous Peoples and obtained or used without their prior and informed
consent.” Ibid 327.
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believe that the resources from Mother Earth are for the well-being of human-
ity. Consequently, it was very painful for us to understand these initial discus-
sions on the commercialization of our resources and to put a price on genetic
resources and traditional knowledge.”®*

All that said, rights against global capitalism may yet emerge from stand-
ards on biological diversity and benefit-sharing but to have intellectual prop-
erty reimagined internationally will be an uphill battle.*” Under the terms of
the Convention and Protocol there is scope for sui generis protections of trad-
itional knowledge, distinct from dominant intellectual property systems (for
example patents) and responsive to the needs and worldviews of indigenous
and local communities, that aim to protect local communities against mis-
appropriation by third parties while making the knowledge available for wider
benefit.*® And indigenous and local communities are providing clear guide-
lines on the content of a suitable sui generis system, including by safeguarding
the free exchange of resources, recognising collective custodianship, ensuring
systems that primarily seek to address the subsistence and cultural needs of
communities rather than commercial objectives, and respecting customary
laws for benefit-sharing that emphasise equity, fairness, helping those in need
and conservation values.®” The Secretariat of the Convention on Biological
Diversity and The Nagoya Protocol explains that the treaties seek to regulate
internationally bioprospecting activities undertaken for commercial and non-
commercial purposes, as well as to regulate the privatisation and marketisation
of new medicines that are based on discoveries from natural products and
traditional knowledge. Herbal products for example are a multi-trillion-dollar

84 Naniki Reyes as cited in Teran (2016) 9.

85 Notably, a sui generis international system to protect traditional knowledge has been under discus-
sion at the WIPO Intergovernmental Committee on Intellectual Property and Genetic Resources,
Traditional Knowledge and Folklore since 2001.

86 For example, the Convention on Biological Diversity art. 8(j): ‘Each Contracting Party shall, as far
as possible and as appropriate ... . Subject to its national legislation, respect, preserve and main-
tain knowledge, innovations and practices of indigenous and local communities embodying trad-
itional lifestyles relevant for the conservation and sustainable use of biological diversity and
promote their wider application with the approval and involvement of the holders of such know-
ledge, innovations and practices and encourage the equitable sharing of the benefits arising from
the utilization of such knowledge, innovations and practices’. The preamble to the Nagoya
Protocol recalls the relevance of Article 8(j) of the Convention on Biological Diversity.

87 ‘Sui Generis Systems for the Protection of Traditional Knowledge’, Information for the Secretariat
of the Convention on Biological Diversity Submitted by: IIED, Kechua-Aymara Association for
Nature and Sustainable Development (ANDES, Peru), Fundacion Dobbo Yala (Panama),
University of Panama, Ecoserve (India), Centre for Indigenous Farming Systems (India), Herbal
and Folklore Research Centre (India), Centre for Chinese Agricultural Policy (CCAP, China),
Southern Environmental and Agricultural Policy Research Institute (ICIPE, Kenya), Kenya
Forestry Research Institute, 31 October 2005, http://pubs.iied.org/pdfs/G02378.pdf
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industry with the commercialisation of local plants and knowledge generating
enormous profits for transnational drug companies with no returns to locals.
Lack of implementation of the Nagoya Protocol is a live concern; on the ac-
count described, implementation is the other.

What these examples demonstrate is that, as with the Peasants’
Declaration, ‘benefit-sharing’ on dominant terms comes at a cost: it masks the
structural subordination at the heart of contemporary capitalism just as it con-
tributes to its continuation. It draws into global capitalism its most passionate
opponents and those with the greatest experience to spearhead alternatives.
With this third dimension of the Peasants’ Declaration we can see how the
Declaration sustains the very terms against which it militates, throwing into
doubt whether it can ever amount to a meaningful departure from capitalism
and the deeper problems it engenders nationally and internationally.

If the second approach taken in the Peasants’ Declaration demonstrates
how international economic law can usurp international human rights law,
the third approach exposes fault lines through which 21st-century capitalism
presents as a permanent, unspoken feature of international human rights law.
These two approaches beg the question as to whether the status of the disen-
franchised is merely and always an object of the ‘completed transaction’ that is
capitalist globalisation, a central claim of nihilists.*® If the first approach taken
in the Peasants’ Declaration reflects a radical, normative challenge to global
capitalism, approaches two and three inadvertently reaffirm it. Yet, if the first
approach points to the possibility of pragmatism—overturning capitalist law
through the use of law—Pashukanis and the nihilist thesis would hold that
even if the Declaration solely espoused peasant rights against global capitalism,
the articulation of those demands in the form of legal rights is itself an impedi-
ment to an emancipatory society.

RADICAL IDEATION VERSUS ‘PSEUDO-RADICALISM’ OR CAN
CAPITALISTINTERNATIONAL LAW BE UNDONE?

On the face of it, the dilemma encountered by international human rights law-
yers in search of a transformed world cannot be resolved. To engage with
international (human rights) law is to engage with international (human
rights) law capitalist warts and all. Sacrifices made for this exercise in ‘law re-
form’ include endorsing (capitalist) law, sustaining the commodity and money

88 See Pashukanis, ‘International Law’ (1980) 172.
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economy, directing energy towards the illusive promise of taming capitalism,*’
reinforcing the power of the state (‘duty-bearer’), and pacifying social revolu-
tionaries with fractional gains while leaving the structural source of their disaf-
fection intact. Not to engage with international law—as per the nihilist
position—is tacitly to engage with international law by leaving it as is, absent
oppositional voices. In truth, there is no real pragmatic compromise to be had
at all; one is either in or out and to do nothing is also to take a position.
Marx’s seminal observation that the only ““fair” distribution is on the basis of
the present-day mode of production’® that is, any gains will always be on the
basis of capitalism, is an illustration of the ‘inner-connection between the
form of law and the commodity form’.”! Yet Marx rejected denunciations of
‘reformist illusions’, defending instead legal demands that were achievable
under capitalism. He accused his counterparts (here the Marxist wing of the
French labour movement) of ““revolutionary phrase-mongering” and of deny-
ing the value of reformist struggles’. That was the context in which Marx fam-
ously remarked that ‘if their politics represented Marxism, “ce qu’il y a de
certain C’est que moi, je ne suis pas Marxiste” (“what is certain is that I myself
am not a Marxist”)’.”* So, where does this leave lawyers in search of post-
capitalist transformation?

One pragmatic Marxism of note, developed in the work of Robert
Knox, envisions a middle way for the critical international lawyer, one
marked out by using the law strategically while retaining the ‘ultimate ob-
jective of transcending the existing order’ (the struggle is framed and
directed by ‘the strategic goal of overthrowing capitalism’).”® In order to
avoid this critical (pragmatic) position collapsing into the liberal (pragmat-
ic) position, the case is made that the ‘ultimate objective’ has to be present

89 Whatever socially sensitive schemes or corporate social responsibility standards are developed: ‘a
system based on market principles will inevitably place a premium on wealth and encourage a cul-
ture of greed.” E Meisksins Wood, ‘Capitalism and Social Rights’ 140 Against the Current (2009),
https://solidarity-us.org/atc/140/p2150/.

90 Marx (2010) 84; R Luxemburg, Reform or Revolution [1908], in H Scott (ed.), The Essential Rosa
Luxemburg (Haymarket, 2008) 41, 84.

91 CJ Arthur, ‘Towards a Materialist Theory of Law’ 7 Critique (1977) 31, 38.

92 ‘The Programme of the Parti Ouvrier’, https://www.marxists.org/archive/marx/works/1880/05/
parti-ouvrier.htm. In contributing to what are today considered labour rights (length of the work-
ing day, labour rights for women, age limit for the prohibition of child labour), see Marx (2010)
98.

93 Knox (2010) 218. See notably Rosa Luxemburg in Reform or Revolution where she provides a stri-
dent critique of the reformist writings by her contemporary Eduard Bernstein in which the socialist
way forward is reform and revolution ‘[I]f this effort is separated from the movement itself and so-
cial reforms are made an end in themselves, then such activity not only does not lead to the final
goal of socialism but moves in a precisely opposite direction.” Luxemburg (2008) 67.
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in everyday acts.”* On this productive account, law as a creation of capitalism
and law as a tool for anti-capitalist agitation are incongruous but not irreconcil-
able—if the common (‘class’) struggle has as its ultimate goal a long term-
transition out of capitalism. The struggle for reform, as means, with social revo-
lution, as aim,” is a fruitful provocation for progressive lawyers.”®

Applying the law developed by capitalist relations to the unforgiving task
of realising socially transformative ends invites galvanising a critique of law
that works to undo its hierarchies,”” and to mobilise instead what might come
from law when it is decoded, exposed, and dethroned. As demonstrated below,
social transformation can take shape through a variety of counter-hegemonic
entry points, from the influence of normative subversion to new forms of legal
practice attuned to the domination, subjugation and oppression that come

94 Knox (2010) 219, drawing on Lukécs.

95 From Luxemburg: ‘Between social reforms and revolution there exists for social democracy an in-
dissoluble tie. The struggle for reforms is its means; the social revolution, its aim’. Luxemburg
(2008) 41.

96 For example, Bill Bowring and Paul O’Connell respectively see social struggle as key to the legitim-
acy of human rights. In getting from immanent critique to reasons for engagement, Bowring’s
anti-liberal ‘revolutionary conservatism’ offers that ‘human rights are real, and provide a ground
for judgement, to the extent that they are understood in their historical context, and as, and to the
extent to which, they embody and define the content of real human struggles’. B Bowring, The
Degradation of the International Legal Order: The Rehabilitation of Law and the Possibility of Politics
(Routledge-Cavendish, 2008) 108, 129. O’Connell defends human rights from within the Marxist
tradition ‘that emphasizes contradiction, social struggle, and the need to transcend the system
which structurally undermines human flourishing’. O’Connell foregrounds the centrality of social
struggle in shaping the concrete meaning of rights in specific contexts and in resisting the logic of
the market. P O’Connell, ‘On the Human Rights Question’ 40 Human Rights Quarterly (2018)
962.

97 Hierarchy comes in a variety of guises: Hierarchy as the dominant form of social organisation in
capitalist societies (and thus the forfeiture of ‘genuine power and freedom that can only come
from the sustained experience of authentic and egalitarian social connection’) along with a legal
system that ‘persuades people to accept both the legitimacy and the apparent inevitability of the
existing hierarchical arrangement’. The legal system accomplishes this legitimation through its
public settings ‘laden with ritual and authoritarian symbolism” and through ‘legal reasoning, an
ideological form of thought whose distinctive legitimizing characteristic is that it presupposes both
the existence of and the legitimacy of existing hierarchical institutions’. P Gabel & Paul Harris,
‘Building Power and Breaking Images: Critical Legal Theory and the Practice of Law’ 11 NYU
Review of Law and Social Change (1982-83) 369, 371-72. Community-lawyering, that also spurs
some of the ideas below, aims at a ‘a client-centered, non-hierarchical approach in their work in
order to accomplish a “redistribution of power” within their own relationships as they simultan-
eously seek such a goal for their clients.” C Bettinger-Lopez, D Finger, M Jain, ] Newman, S
Paoletti & DM Weissman, ‘Redefining Human Rights Lawyering Through the Lens of Critical
Theory: Lessons for Pedagogy and Practice’ 18 Georgetown Journal on Poverty Law and Policy 3
(2011) 337, 356.
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from the congenital connection between law and capitalism. The question
becomes: if law is not going to be abandoned altogether,”® how do advocates
go about dismantling the master’s house with the master’s tools? Can we direct
the power and authority of law to fashion new tools? Might it be that with
those tools the process of transformation begins, a process with the potential
to overcome the attributes, imperatives, and institutions of capitalism: law as
it might have been; law as if solidarity, community, and communality matter.
Let us return to the Peasants’ Declaration.

The Peasants’ Declaration offers an inadvertent defence of juridical capit-
alism but that does not exhaust its representations. To start, contrary to the
capitalist ethic (and its neoliberal variant), the Declaration is uncompromis-
ingly inclusive. The Declaration applies to any person who engages or seeks to
engage alone, or in association with others or as a community, in small-scale
agricultural production for subsistence and/or for the market; any person
engaged in artisanal or small-scale agriculture, crop planting, livestock raising,
pastoralism, fishing, forestry, hunting or gathering, and handicrafts related to
agriculture or a related occupation in a rural area, their dependents and family
members; indigenous peoples and local communities working on the land,
transhumant, nomadic and semi-nomadic communities, and the landless,
engaged in the above-mentioned activities; as well as, hired workers, including
all migrant workers regardless of their migration status, and seasonal workers,
on plantations, agricultural farms, forests and farms in aquaculture and in
agro-industrial enterprises.”” Here, the people, groups, and communities on
whose alienations ‘global’ wealth has been built challenge the tenets of self-
interest and competition that underpin capitalism. Unlike in capitalism where
the more well-off are favoured, (and in neoliberal capitalism where the most
well-off are favoured), in this Declaration of solidarity, priority is given to the
least well-off among the least well-off: ‘Landless peasants, young people, small-
scale fishers and other rural workers should be given priority in the allocation
of public lands, fisheries and forests.'° Unlike (neoliberal) capitalism that
concentrates control in the hands of the few, the Declaration advocates for
limiting ‘the excessive concentration and control of land and taking into ac-
count its social function’ as part of agrarian reforms in order to facilitate

98 Abandoning law leaves it unopposed. Replacing law with a form of administration or regulation
offers its own hazards to an emancipated society. Anarchism (I have in mind a non-violent, organised
left anarchism), with its rejection of the state and law and its anti-authoritarian, anti-hierarchical and
mutualist philosophy, is a convincing alternative to working within capitalist law, and exploring how
(and whether) it is possible to overcome capitalist law. I leave that inquiry for another day.

99 Peasants’ Declaration art. 1.

100 Ibid art. 17(6).
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broad and equitable access to land and other natural resources.'®! Moreover,
peasants and other people working in rural areas tie their hard-won rights to
the safeguarding of nature with ‘the right to the conservation and protection
of the environment and the productive capacity of their lands, and of the
resources they use and manage’.'”> While the Declaration can be criticised for
taking an approach that embraces the prospect of sharing in the wealth of soci-
ety (i.e.: the capitalist society against which the peasants advocate), the subjects
of this Declaration, who are among the very poorest people in the world, do
not have the realisation of their aims rooted in an effort at making poor peas-
ants rich.'”

Relying on the capitalist ‘authoritarian’ state, as human rights necessarily
do, should not blind us to the slow revolution that can come from what I will
refer to as the auto-marshalling of dissidence, expressed in the Declaration
through the radical instrument of communality. This reflects another subver-
sive feature of the Declaration. Key to the rise of capitalism was its attack on
communal ways of life; when life cultivated the collective ties to each other
were strong, so the collective was strong. The development of each (social) in-
dividual was inseparable from that of every other individual. For capitalism to
prevail it had to individualise; communal life had to be extinguished.'®* In
capitalism, private property, individual gain and a competitive ethic is para-
mount; it is an economic model and philosophy ‘striving to deprive each
other’, as Einstein put it.'"”> Under capitalism, no one does anything for any-
one without getting something in return; any cooperation is because one seeks
to gain.'” It works against solidarity, collective organisation, actual mutual
interest, and the social institutions that make them possible.'”” To have rights
that are premised on lives lived in community is to use international human

101 Tbid.
102 Tbid art. 18(1).

103 Note Luxemburg’s critique of Eduard Bernstein’s ‘socialism’ in Reform or Revolution: Luxemburg
(2008) 75.

104 ‘Silvia Federici on Women and Capitalism’, Interview, Dig Radio, 13 September 2019, https://
www.thedigradio.com/podcast/silvia-federici-on-women-and-capitalism/.

105 A Einstein, ‘Why Socialism?” Monthly Review, May 1949.
106 GA Cohen, Why Not Socialism? (Princeton UP, 2009) 44-45.

107 See ME Salomon & B de Witte, ‘Legal Trajectories of Neoliberalism: Introductory Remarks’, in
ME Salomon & B de Witte (eds), Legal Trajectories of Neoliberalism: Critical Inquiries on Law in
Europe, Robert Schuman Centre for Advanced Studies, European University Institute, Working
Paper 2019/43, https://cadmus.eui.eu/bitstream/handle/1814/63447/RSCAS_2019_43.pdf?
sequence=8&isAllowed=y.
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rights law to disrupt the individuation necessary for capitalism to thrive.'*® It
is to have radical ideation challenge the limits of ‘proletariat law’ condemned
as only ever ‘pseudo-radical’, incapable of overthrowing ‘bourgeois law’. It is
to signal the possibility of renewal through law despite its commodity-form;
despite its connection to capitalism; despite its hegemony.

If the rise of capitalism requires the dismantling of communality, the re-
instatement of collective life as a matter of international human rights law is a
subversive act. Through the defence of communal and collective life, inter-
national human rights law challenges the individual ethic that is vital to capit-
alism. The reinstantiation of collective life through the rights of peasants and
indigenous peoples sets down inhospitable conditions for the flourishing of
capitalism. The point is this: the content of the law of peasants and indigenous
peoples through the legal ‘pseudo-recognition’'® of their communality begins
chipping away at the very political-economic system that underpins the legal
form and is reinforced by it.

The rights of peasants and indigenous peoples invite a slow subversion of
capitalism by communality, but it is not the only legal tool that can erode cap-
italism in this way. The power of capital is threatened insofar as policies
decommodify the ways in which people live. Since capitalism requires com-
modification as an essential condition of its very existence,''’® where the
Peasants’ Declaration moves beyond commodification—in, for example, its
demands for community-based commercialisation and water management
systems'''—its dissidence to capitalist norms is automatically marshalled.
From there emerges a process of eroding the extant political-economic system
and thus the co-conspirator it finds in the legal form premised on capitalism,
on commodity-exchange.'"

108 T have in mind here not an ‘illusory community’ produced by the legal form where citizens define
their communality through an abstraction from the real social differences and interests that separ-
ate the members of capitalist society and set them against one another’. Rather, community can
better be understood as reflective of the ‘concrete social existence’ of the individuals that constitute
it. See Balbus (1977) 577-81.

109 ‘Rights-victories can facilitate a movement’s cooptation by tempting the movement to “return” its
power to the State in exchange for what I will call a pseudo-recognition of the movement’s particu-
lar demands’. P Gabel, ‘Phenomenology of Rights-Consciousness and the Pact of the Withdrawn
Selves’ 62 Texas Law Review (1984) 1563, 1591.

110 Meiksins Wood (2009).
111 Peasants’ Declaration arts. 16(1) & 21(3).

112 On this line of argument, I draw inspiration from Meiksins Wood (2009) and later Paul
O’Connell, who makes the case that the assertion of socio-economic rights in the context of the
logic of commodification is necessarily a rejection of the ‘the basic impulses of the capitalist sys-
tem’. O’Connell (2018) 986-88.
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Harnessing rights as means—not least where the aim is social transform-
ation—must come with a warning. The refusal by states to recognise a move-
ment’s demands might strengthen its resolve, but it also heightens the
possibility that the energies of social advocates will be directed at getting their
demands recognised as rights; recognition can become the movement’s core
objective.'"> The Via Campesina estimates that peasants and peasant advocacy
groups spent 17 years getting the UN human rights machinery to take serious-
ly—not their claims to land and to their own food and agricultural systems—
but their demands to have their claims articulated through official, law-
making channels. The rights-victory that the establishment of the
Intergovernmental Working Group on the Declaration represented and the
eventual adoption by the General Assembly of the Peasants’ Declaration, as
much as anything else, poses the risk that peasant advocates will equate these
victories with their own ‘internal ends’ and situate their own capacity for
transformation outside of the movement and in the apparatus of the state.''*
Put differently, before they had rights—that is, when they were refused rights-
recognition—peasants could not make their claims in terms of legal rights in-
sofar as that brings certain benefits. However, their power remained external
to the state. As Peter Gabel’s work points up, rights-victories can lure a move-
ment into transferring its power to the state, given the state’s projected image
of authority, in exchange for ‘pseudo-recognition’ of their demands. ' So,
for example, the Via Campesina makes clear that ‘now that the Declaration is
an international legal instrument, La Via Campesina and its allies will mobilise
to support regional and national implementation processes’,'* but the issue is
precisely how an excessive preoccupation with “rights-consciousness” may
tend over time to reinforce alienation and powerlessness, because with rights
necessarily comes the affirmation that the source of power resides in the state
rather than in the people themselves.'!”

Any engagement with the international law of human rights results in the
empowerment of the state, a fact that was not lost on the Declaration’s civil

113 Gabel (1984) 1593. And as Gabel would frame it: ““getting our rights” is the movement’s ultimate
objective rather than being but a moment of its own internal development. To that extent the
movement’s anger at the State may reveal a tendency toward compliance rather than
transformation’.

114 See ibid.
115 Ibid 1591.

116 ‘Finally, UN General Assembly adopts Peasant Rights Declaration! Now Focus is on its
Implementation’, La Via Campesina, 18 December 2018, https://viacampesina.org/en/finally-un-
general-assembly-adopts-peasant-rights-declaration-now-focus-is-on-its-implementation/.

117 Gabel & Harris, ‘Building Power and Breaking Images’ (1982-83) 375.
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society representatives: having to fit the indigenous world view into the tech-
nical, Western model that the negotiations on the Declaration required was a
strategy suffused with sorrow.''® The dilemma with which this article opens is
mirrored by the delight of its advocates with the adoption by the UN General
Assembly of the Declaration on the Rights of Peasants and other People
Working in Rural Areas and the compromised soul of the peasant or indigen-
ous person that accompanies it. As always with (capitalist) law, there is never
any absolute loss or gain,''® only strategic calculation under conditions of
contradiction—contradiction that lays bare a consequence of the ‘pseudo-rad-
icalism’ denounced by Pashukanis.

CAPITALIST LAW AND THE WORK OF THE REVOLUTIONARY
LAWYER

The general theory provided by Pashukanis and the nihilist thesis forces a re-
consideration as to how advances that seek to tame the injurious tendencies of
capitalism and capitalist globalisation through the content of law are delimited
by the legal form within which they necessarily operate; a form defined by legal
relations between commodity owners and reflecting capitalist property rela-
tions, a legal form that undergirds international law. ‘Law reform’ projects of
all kinds have come up against a comparable dilemma: working towards im-
provement would seem to require licensing a given legal project instead of

challenging the modern international legal enterprise, and international law’s

historical and structural complicity with alienation and violence.'*

118 Teran (2016).

119 See also the work reconciling the ‘dual potential’ of engaging rights and law in Gabel (1984) 1594,
as well as M Pieterse, ‘Eating Socioeconomic Rights: The Usefulness of Rights Talk in Alleviating
Social Hardship Revisited’ 29 Human Rights Quarterly (2007) 796, 822.

120 Mégret captures the dilemma well. On the feminist project of humanizing war, he writes: ‘[T]he
concern should be whether war reform is not constantly at risk of further reifying war, of whether
every counter-hegemonic move does not contain the seeds of its own undermining. .. . One trou-
bling suspicion ... is that the attempt to reform the laws of war along more gender-sensitive lines
may challenge masculine “excesses” but only at the cost of stopping short of challenging war al-
together as the ultimate manifestation of such excesses.” F Mégret, “The Laws of War and the
Structure of Masculine Power’ 19 Melbourne Journal of International Law 1(2018) 200, 223.
Likewise, ‘Gender-based Security Council resolutions ... are a double-edged sword: they provide
“footholds” for feminist activism on the one hand, and a means for the Security Council to en-
hance its legitimacy and power on the other. The resolutions divert attention away from the under-
lying structural causes of armed conflict (in particular, the inequitable distribution of global power
and wealth) while, at the same time, providing a powerful organising tool for local, national, re-
gional and international feminists networks and movements.” A Gross, ‘Dianne Otto’s Feminism
as Critique of International Law’ 18 Melbourne Journal of International Law (2017) 123, 123.
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In this work, international human rights law in the area of peasant rights
can be seen to reinforce and legitimate law’s relationship with capitalism,
including through the appropriation that comes from the movement ceding
much of its power to the state. The pacification of protest that tends to accom-
pany concessions is a further means through which the possibility of mobilis-
ing for transformative change is thwarted. As we’ve seen, the approaches that
seek to bring human rights to bear on globalisation’s juridico-institutions of
trade and investment and the increasingly popular model of benefit-sharing,
any ameliorative functions notwithstanding, ensconce capitalism; the pro-
gramme becomes one dedicated to ‘the suppression of the abuses of capitalism
instead of the suppression of capitalism itself.'*' Yet, perhaps the greatest loss
reflected in the latter two approaches of the Peasants’ Declaration is how they
might serve the ancillary function of narrowing the possibility even to imagine
alternative forms of social organisation and alternative arrangements to global
capitalism. Where the rights against global capitalism—the first approach in
the Peasants’ Declaration—reflect reach in the content of human rights law
and its normative openness, against the juridical backdrop of global capital-
ism, the second and third approaches make the existence of that backdrop es-
sential to their claims. What all three approaches invariably share is reliance
on the state, and the state ‘cannot be understood as autonomous to capital’ in
that it has been penetrated by capitalist concerns and is bound under inter-
national law to advance capitalism.'*

While Pashukanis left the relation between form and content underexa-
mined, the work of the nihilists paradoxically opens up ways of engaging with
international human rights law, of bridging the domains between what is and
what might yet be.'*> The contribution of critical theorists can be momentous
when taken up as tools to change the world. To apply law designed by capital-
ist relations to the task of realising socially transformative ends is not self-
defeating, but nor is it purely an exercise in pragmatism; it is precisely what
one should do with the interpretations of the world that the best philosophers

121 Luxemburg (2008) 90.

122 On the former points: Miéville (2005) 292 drawing on Lenin and Bukharin. For a concise and po-
tent set of reflections on the European Union in this regard, see A Somek, ‘European
Constitutionalism: The Neoliberalism Drift’, LPE Project, 11 April 2019, https://Ipeblog.org/2019/
04/11/european-constitutionalism-the-neoliberal-drift/.

123 See generally E Christodoulidis, ‘Critical Theory and the Law: Reflections on Origins, Trajectories
and Conjunctures’, in E Christodoulidis, R Dukes & M Goldoni (eds), Research Handbook on
Critical Legal Theory (Edward Elgar, 2019) 2, 3.

120Z Iudy 9] UO JOSN SOIIOUODT JO [00YIS UOPUOT AQ 6Z19¥19/SZH/E/8/0I0IE/|LI/WO0d"dNO OIS PEOE//:SARY WO} PAPEOUMOQ


https://lpeblog.org/2019/04/11/european-constitutionalism-the-neoliberal-drift/
https://lpeblog.org/2019/04/11/european-constitutionalism-the-neoliberal-drift/

454  Salomon: The radical ideation of peasants

have offered.'** Whatever great truth might lie in the philosopher’s wisdom,
‘man must prove the truth’.'*> And, ‘[t]he coincidence of the changing of cir-
cumstances and of ... self-changing can be conceived and rationally under-
stood only as revolutionary practice’.!*®

The issue for the revolutionary lawyer today becomes whether the inter-
national law of human rights can drive radical transformations of law and so-
ciety. Or, less ambitiously but no less significantly, whether important gains
can be won in the legal arena without them being at once important losses. In
that ‘there is never a moment when all conditions for making revolution
exist’,'*” there is a salient case for working within the international legal arena
while persistently challenging how international law expresses and co-
constitutes elite capitalist interests, the law’s function in legitimising existing
social relations and reproducing advantage, as well as its reliance on constitu-
tional fictions, including that of an international legal order based on (state)
consent and reflective of the democratic will of people. While relying on the
law’s appearance of authority, the revolutionary lawyer must actively challenge
the ways in which international law, as much as international human rights
law, take capitalist conditions for granted, as if they were the inevitable, nat-
ural, and only conceivable order of things. Engaging with a legal system is not
at once a defence of it; law is always but an instrument. As addressed above,
the right rights-strategy can serve diverse counter-hegemonic functions while
generating ‘the knowledge of how to conduct a struggle on legal ground’'*®
and creating an experience of public community that can dissolve people’s be-
lief in and obedience to the institutions of capitalism itself.'*

The revolutionary lawyer, as an overt part of her legal strategy, must
question the very logic of the capitalist legal order and not merely particular

laws."*® The rights-strategy also requires that lawyering success is measured by

124 “The philosophers have only interpreted the world, in various ways; the point is to change it” K
Marx, ‘Theses on Feuerbach’ [1845], https://www.marxists.org/archive/marx/works/1845/theses/
theses.htm, thesis 11.

125 Ibid thesis 2.
126 Ibid thesis 3.
127 S Horvat, Poetry from the Future (Allen Lane, 2019) 108.

128 Pashukanis, ‘Lenin’ (1980) 142: ‘Lenin’s works from the Soviet period are simultaneously “anti-
legal propaganda”, i.e. a campaign against bourgeois legal ideology, and an appeal to struggle and
to eliminate legal illiteracy and impotence’.

129 “... it is only then that the judge can appear as a man in a tunic and “the law” can appear as some-
thing like his speech-impediment.” Gabel (1984) 1596.

130 In his Marxist critique of law, Balbus makes a compelling case on the far-reaching implications of
taking principled positions on laws so as to delegitimate the legal order as a whole, and thus the
capitalist mode of production on which it rests and which it helps sustain: ‘An adequate theory of
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such factors as whether the legal intervention widens the public imagination
about alternatives and fosters confidence in the possibility of transcending the
economic dependence and political subjugation that define world order under
law."*! The strategy should also expose the true socio-economic and political
foundations underpinning international legal negotiations and disputes, and
the structural source of human rights violations. An approach to legal strategy
that is explicit about the structural causes of human rights violations, and not
limited to ‘microworlds’ that ask us to understand individual harms as ran-
dom and dislocated from each other, from root causes, and from the logic of
law itself, is essential if change is to be made or sustained.!'*?

Situating rights claims in their structural context is something the
Peasants” Declaration does extremely well. It reduces the risk that a legal ‘vic-
tory’ will at the same time serve to foreclose consideration of the structural
and systemic causes of human rights violations.'”> With a rights-strategy that
uses the law just as it is explicit about the political-economic and juridical
sources of human rights crises, a space is opened within which to reconfigure
the relationship between law and rights and between the commodity-form of
law and its controversial use for social transformation.

Lastly, the progressive lawyer must never forget—and must never be seen
to forget—that the real power necessary to catalyse transformative change is
external to the state and its institutions. The place to begin these acts of

legitimation and/or delegitimation would [therefore] have to explain why the logic of the legal
order as such, in contrast to particular laws or legal practices, is ordinarily accepted as unproble-
matical, and is not called into question in the name of a radically different logic’. Balbus (1977)
582.
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—

Generally, on reevaluating ‘lawyering success’, see L White, “To Learn and Teach: Lessons from
Driefontein on Lawyering and Power’ Wisconsin Law Review (1988) 691.

132 On the former points, GL Blasi, ‘What’s a Theory For: Notes on Reconstructing Poverty Law
Scholarship’ 48 University of Miami Law Review (1994) 1063, 1090-91. See also the critique of
‘methodological individualism’ that warns against targeting the needy individual while disregard-
ing the more complex explanations of root causes, of how poverty is produced and reproduced,
and the significance of power in the equation, including inadvertently in the work of the UN
Committee on Economic, Social and Cultural Rights, in J Linarelli, ME Salomon & M Sornarajah,
The Misery of International Law: Confrontations with Injustice in the Global Economy (Oxford UP,
2018) 251-59.

133 See, e.g., Gabel and Harris drawing on the work of critical legal studies lawyers: ‘It is likely that nei-
ther Klare nor Freeman would assert that legal victories won on behalf of workers and minorities
have been of no value to the people affected by them. But the deeper point they make is that what-
ever economic and social gains were achieved through these victories they were accompanied by
the gradual dissipation of the claim for fundamental alterations in the nature of social relations.
This is precisely the bargain that the State hopes to strike when confronted with direct political ac-
tion: more rights in exchange for a return to passivity.” Gabel & Harris (1982-83) 375 note 12.
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sedition is with the consequential move of changing oneself. What will be de-
cisive is whether the ‘revolutionary’ advocate comes to her rendez-vous with
international human rights law with eyes wide open, as she confronts the
contradiction in international human rights law that the tension between
nihilists and pragmatists has exposed.
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