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Abstract
Since 1975, investment advisers in the United States have been permitted to pay excess brokerage
commission on securities transactions and then utilize those excess payments – commonly known
as “soft dollars” — to purchase research services and thereby subsidize the investment advisers’
own operating costs. Over the past four decades, the SEC has made fitful attempts to curtail the
practice and enhance the transparency of soft dollar payments, but has been routinely thwarted by
a financial services industry that profits from soft dollars and strives to keep the payments obscure
and undiminished. In the past few years, however, financial authorities in the EU, UK and Canada
have taken a fresh look at excessive brokerage commissions under MiFID II and are moving towards
regulatory reforms that force the unbundling of commission charges in a manner that is likely to be
much more investor-friendly and arguably more efficient as well. The emergence of international best
practices for the oversight of soft dollar payments presents challenges to firms in the financial services
industry that increasingly will need to comply with conflicting legal regimes in multiple jurisdictions.
These challenges also present an opportunity for the United States to reconsider its approach to soft
dollars. This article starts with an overview of the regulation of excess brokerage commissions in the
United States and around the world, as well as a summary of economic studies of soft dollars. We then
focus in on the specific and quite lax disclosure requirements for soft dollar payments in the United
States today, drawing on specific examples from recent SEC filings and highlighting challenges arising
out the developments of more stringent regulatory regimes in Europe and elsewhere. We close with
an overview of a handful of reform efforts that could improve the regulation of soft dollar payments
(short of legislation outlawing the practice, which we do not address in this article).
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Professor Jackson is co-author of Financial Regulation: Law and Policy (2016), Analytical Methods for
Lawyers (3rd ed. 2017), and Fiscal Challenges: An Inter-Disciplinary Approach to Budget Policy (2008),
and author of numerous scholarly articles. He is the chairman of the board of College Retirement
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