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Debt and equity securities are frequently
held through chains of intermediaries
referred to as custodians. These
custody chains have become so complex
that investors can find it difficult to
effectively enforce rights arising out
of securities held across borders. In
the recent UK decision in Eckerle v
Wickeder Westfalenstahl GmbH' German
investors could not exercise rights as
shareholders in a UK company. The
company was registered in the UK and
listed in Germany. Shares were held
through a chain of three intermediaries.
This occurred notwithstanding the fact
that the issuer had made arrangements
in its articles taking advantage of the
Shareholder Rights Directive 2007 as
implemented in the UK.

Unidroit adopted a Convention on
Substantive Rules for Intermediated
Securities in 2009. The Convention was
designed to overcome differences in law
and to eliminate some of the legal risk
involved in cross border holdings. The
work carried out in preparation for the
Convention and the Convention itself have
improved the understanding of the legal
regimes underpinning holding structures.
The Convention however has also shown
that harmonised substantive legal rules
can only make a limited contribution
to eliminating legal risk in cross border
holding structures.

Programme

The European Commission has been
trying for years to adopt an instrument
harmonising property laws relating to
intermediated securities and has recently
proposed to harmonise the regulatory
regime underpinning custodians.

At the same time the business model of
intermediaries has changed. Regulatory
changes have caused participants in
financial markets to require an increasing
amount of collateral. Intermediaries have
become involved in facilitating the lending
of securities between participants. They
also facilitate repurchase transactions.
Securities highways have been introduced
enabling participants to move securities
across borders more quickly. In an event
of default this has the potential to make
it even more difficult for investors to
exercise rights arising out of securities.

The aim of the conference is to determine
if against this background the law is able
to ensure that securities continue to be
negotiable. Is it possible to conclude that
holding and lending chains have become
so complex and inter-connected that
investors are systemically compromised
in their ability to exercise rights against
issuers? Is it possible to develop a solution
that would overcome this problem?
To what extent can regulation make a
contribution?

1 UK High Court 23 January 2013 [2013] EWHC 68 (Ch).





