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At the Dawn of Part Performance:
A Hypothesis

UMBERTO-IGOR A. STRAMIGNONI

THE MYSTERY

1. In 1975, Professor A.W.B. Simpson acknowledged that ‘[t]he equitable
doctrine of part-performance is something of a mystery’.! The mystery is
twofold. One question is when was it that the doctrine of part performance
was first employed. A second question is why is it that the drafters of the
Statute of Frauds did not mention the doctrine in Section 4 of the Statute.
The two questions are related, but logically and historically the first is of a
more fundamental nature — and it is the purpose of this paper to formulate a
possible answer to that question.’

2. Professor Simpson’s position is that the doctrine was probably employed
for the first time by Lord Nottingham in the Court of Chancery. Proof of this
is lacking. However, with typical perceptiveness the author noticed that
‘[a]lthough the first clear case applying the doctrine is Butcher v Stapely
(1686) ... it is clear from Hellis v Edwards (1683) that the doctrine was by
then in some form known...’* In brief, in Thomas Butcher v. Stapely and
Richard Butcher,' the Lord Chancellor Jeffreys ordered specific
performance of a parol agreement for the sale of lands made between the
plaintiff and Richard Butcher for the price of £700. Acting like a modern
‘gazumper’, Richard Butcher had first agreed by word of mouth and in
(unsigned) writing to sell the lands to the plaintiff, and later come into
contact with one Mr Stapely: upon the latter’s promise to pay a higher price
(£740), Richard Butcher changed his mind and resolved to sell the lands to
Stapely rather than to the first promisee. Later, relying on the lack of his
signature on the document to the agreement, the defendant inter alia
insisted on the Statute of Frauds enacted nine years before.’

There is no need to provide here more details. Suffice it to say that the
decision to order specific performance of the first agreement (the one
between Richard Butcher and Thomas Butcher) was explained by the fact
that Lord Jeffreys had felt that there had been ‘contrievance’ on the part of
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the two defendants to escape liability — as it was shown by the circumstance
that possession of the lands had been initially delivered to the plaintiff.

Thomas Butcher v. Stapely and Richard Butcher is the starting point
from which for centuries much legal scholarship took the equitable doctrine
of part performance to have begun to develop.® To some extent, that belief
must have been induced also by the recurrent citation of the case in disputes
where the Statute was pleaded by a defendant who had already delivered
possession to the buyer. At some point, the decision almost completely
disappears from the Tables of Cases of the various treatments on Equity —
to emerge from oblivion in more recent times, and mark the advent of part
performance under the Statute of Frauds. However, if Butcher (1686) really
was the earliest occasion after the enactment of the Statute of Frauds (1677)
when the doctrine of part performance was applied (as suggested by many
for so many years), then of course Lord Nottingham could not have heard
the first case on part performance (as Professor Simpson suggests) — for His
Lordship died in 1682.

3. But, quite rightly, Professor Simpson points to three cases suggesting that
the doctrine of part performance must have been resorted to by the Lord
Chancellor for the first time well before Butcher (1686). One is the decision
in Hollis v. Edwards (1683)" — where Lord Guildford had to decide upon the
defendant’s plea of the statute in bar of the plaintiff’s claim. Thus, ‘In
discussion the Lord Keeper distinguished between necessary repairs and
improvements, and money laid out merely at the fancy and humor of the
plaintiff. No clear decision emerged, but plainly the basic ideas involved
[i.e., part performance] are appreciated’.?

The other two cases pointed out by Professor Simpson are Floyd v.
Buckland (1703) and Oldham v. Litchford (1705). In Floyd v. Buckland, Sir
John Trevor decreed specific performance (with costs) of one parol agreement
upon which the defendant had undertaken to grant plaintiff a lease of a piece
of land adjoining the plaintiff’s house ‘for as long as he had in the house’.’
The Master of the Rolls explained that ‘the statute was not made to encourage
frauds and cheats’, and noticed that the plaintiff had taken possession of the
land and spent money on it ‘in pursuance of the agreement’." In support of
the latter observation, and after citing Thomas Butcher v. Stapely and Richard
Butcher," it was added and concluded as follows:

[A]nd likewise a case decreed by the Lord Nottingham, where a deed
was sealed for security of money borrowed, and the deed being
absolute, the defendant promised to seal the defeazance, and afterwards
refusing, a bill was preferred to compel him, and though he insisted
upon the statute of frauds and perjuries, he was decreed to seal a
defeazance, though there was no agreement in writing for that purpose.”
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So, we are told, at the time of Lord Nottingham a decree was issued to
compel defendant to perform an oral agreement within the Statute of Frauds
because plaintiff had acted in pursuance of it by sealing an absolute deed
‘for security of money borrowed’. Defendant, refusing to seal the necessary
defeasance, had attempted to escape liability by setting up the defence
provided by the statute. Lord Nottingham saw the fraud, and rejected the
defence.

Two years after Floyd (1703), another case made clear reference to a
decision where specific performance had been ordered of a parol agreement
within the Statute of Frauds upon which a mortgage deed had been sealed,
and a defeasance had remained unsealed.

In Odham v. Litchford, the defendant’s brother had been willing to insert
in his testament an annuity of £40 per annum in favour of the plaintiff, and
yet was persuaded by the defendant not to insert such gratuity in the actual
document upon assurance that ‘as he was a Christian he would take care to
see it [the gratuity] paid’." The defendant later refused to grant the promised
annuity to the plaintiff, who then brought a bill in Equity.

One can safely assume that plaintiff knew or was advised that no court
of Common Law would regard favourably a claim for damages grounded on
a parol agreement within the Statute of Frauds. So, he went to Chancery.
Before Sir Nathan Wright, the Lord Keeper, defendant relied on the Statute
of Frauds, and lost the case.

But the Lord Keeper was of the opinion, and decreed, that the
defendant should pay it, and the ground he went upon was, that this
was a fraud upon the testator and the legatee; and that,
notwithstanding the statute of frauds and perjuries, this court had
relieved in case of a fraud, although there was nothing in writing to
charge the party; as in the case where a mortgage deed was sealed,
and the mortgagee refused to seal the defeazance.”

At about the same time as the latter two cases cited by Professor
Simpson (Floyd and Oldham), another case worthy of note was decided. In
Skett v. Whitmore (1705)," a bill was brought for a discovery of assets. The
facts are rather complicated, and largely irrelevant for our purposes.
However, the core of the matter was that, in the end, ‘it plainly appeared that
John Whitmore [defendant] was only a trustee for William [deceased debtor
of the plaintiff], and that the term [assigned to the defendant] was intended
to attend the inheritance, but no declaration of trust in writing’."

It does not appear from the report what the actual decision in this
case eventually was, as we are told. that the Lord Keeper (Sir Nathan
Wright) ‘took time to consider [the matter before him]’."” However, the
report notes that:
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{Ilt was said for the plaintiff that this court had in several cases,
where there was no writing, caused the execution of an agreement; as
where an agreement was in part executed, as where a tenant had taken
a lease, but no writing signed, and possession had been delivered, and
the tenant had laid out his money in stock, or where he had laid out
money in building, the court hath compelled the making of the lease;
and so in the Lord Nottingham’s time, where the purchase money was
paid, and the deeds refused to be sealed, he decreed the sealing of
them; and so if a mortgagee refuse to seal a defeazance, he hath been
decreed to do it. The reason in the first two cases is, because the
agreement was in part executed, and in the two last cases there was
apparent fraud.”

Summarising, Lord Guilford in Hollis (1683), Lord Jeffreys in Butcher
(1686), Sir John Trevor in Floyd (1703), and Sir Nathan Wright in Oldham
(1705) and Skert (1705), were all decreeing specific performance of parol
agreements within the Statute of Frauds. In the latter four decisions, they
were doing so (among other things) because they were aware that there had
been an important precedent to that effect.” According to Floyd, Oldham,
and Skert — but also to further authority (based on a reporter of good
repute),” as well as Charles Viner” and Blackstone” — that precedent was
associated with a particularly respected judge — that is, Lord Nottingham.
Lord Nottingham not only was regarded as a lawyer of formidable
reputation (in Story’s well known words, the ‘Father of Equity’®), but, also,
and foremost, had been one of the framers of the Statute of Frauds.* As to
the construction and interpretation of that statute, then, Lord Nottingham’s
practice may well have been felt by later judges to provide something very
close {conceptually) to the civilian interpretatio authentica. Also, if the
reports in argument are to be believed, the decree they refer to must be
found among the cases heard by the Lord Chancellor of England between
25 June 1677 (the day after the Statute of Frauds came into effect) and
sometime before he died, on Monday, 18 December 1682, at about 4
o’clock in the afternoon, at the age of 61.% However, we are told that His
Lordship had long been ill from gout and ‘his attacks from that disorder had
become so frequent and severe, that he was for months together prevented
from attending the House of Lords, the Court of Chancery, or the Council’.*
This, accordingly, would seem to limit further the spectrum of time that
should be investigated.

4. Towards the end of the seventeenth century, Equity was hardly any longer
perceived only as a matter of conscience ‘naturalis et interna’.”’ Yet the
Lord Chancellor would take part performance on one side as a clear signal
that — as a matter of conscience ‘civilis et politica’® — performance should
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be completed according to the terms of the agreement de quo. Similarly, the
pleading in bar of the Statute of Frauds by him who, after having induced
and accepted acts by the other party in reliance of the agreement, would not
perform his own obligations, the Chancellors would take as a clear sign that
the pleader would in fact endeavour to fraud him who had performed.” So,
the Chancellor would order the specific performance of the agreement in
question. In the words of Lord Hardwicke, ‘to allow any other construction
upon the statute of frauds and perjuries, would be to make it a guard and
protection to fraud, instead of a security against it’.*® Yet the connecting
factor between the existing practice in Equity regarding unsealed covenants
performed (in part or in toto) by one of the parties, and the practice in Equity
regarding parol agreements within the Statute of Frauds (partly or totally)
performed by one of the parties, can be definitely proved to rest on the
Chancellorship of Lord Nottingham (as Professor Simpson, but also Skett,
Viner and Blackstone seem to suggest) only if one can prove that Lord
Nottingham actually ordered the execution of some parol agreement failing
to comply with the Statute of Frauds.

THE RECORD C33/256

5. All the above evidence points to Potts v. Turvin. George Potts v. John
Turvin — a case heard during Hilary Term and Trinity Term, 1681 — is
included in the most valuable collection of Lord Nottingham’s own notes
published in two volumes by the Selden Society between 1957 and 1961.”
The collection was edited by Mr D.E.C. Yale, who also wrote the related
‘Introduction’. The case in question is reported in the collection’s second
volume, and classified under number 1074. Unfortunately, there is no
commentary for this case in either of the two volumes.® Yet, Lord
Nottingham’s notes are rather instructive:

(Tlhere was a parole agreement between the plaintiff and the
defendant to transfer a mortgage, which the plaintiff did so far execute
on his part [as] to seal the assignment, but the defendant refused to
seal the defeasance. And to have this defeasance sealed was the end
of the bill. The defendant pleaded the Statute 29 Car.2 of Frauds and
Perjuries, but was overruled, because part of the agreement was
executed in writing.

Three crucial pieces of information are given by Lord Nottingham in
those notes. First, it appears that the transaction between P and D was really
one of a transfer of a mortgage (like so many in the following years would
indicate) by the former to the latter. Secondly, once summoned before the
Lord Nottingham, D decided to plead the Statute of Frauds, and to do so on
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the basis that the alleged agreement was one by word of mouth rather than
in writing. Thirdly, D’s plea was overruled ‘because part of the agreement
was executed in writing”. While the first part of Lord Nottingham’s notes
seems to legitimate the hypothesis that Potts v. Turvin is the first case on
part performance after the Statute of Frauds was enacted, the last part of the
notes is somewhat puzzling. In other words, that last part of Lord
Nottingham’s notes seems to suggest that the reason why the pleading of the
Statute was overruled was because His Lordship found that, in fact, the
-evidentiary criteria set by Section 4 had been met.

Was Potts v. Turvin the case actually referred by so many so often in the
years following throughout the centuries? Ninety-six more cases are
reported by the Selden Society’s edition as having been heard by the Lord
Nottingham before he died.® Of the 1,170 reported cases heard by the
‘Father of Equity’ during his mandate, 11 directly involving the Statute of
Frauds appear to have been decided prior to Potts v. Turvin,* whereas two
were decided afterwards.” But only one of them — Potts v. Turvin, of course
—deals with the very matter of part performance of a parol agreement within
the Statute of Frauds, and the mischievous pleading in bar of the statute’s
provisions by the non-performing body.*

6. As usual, the bill entered before the High Court of Chancery, as well as
the various stages of the proceeding, were annotated into the relevant
Registrar’s Book” (or ‘Term Book’ or ‘Minute Book’).” As the Registrar’s
Books were not easily accessible, it is likely that the legal community of the
time would become informed of the decision reached by the Chancellor in
Potts v. Turvin either by word of mouth, or by means of privately circulated
notes.” Chronologically, the first annotation is dated Tuesday, 1 February
1681.%

Fragment 1
Georgius Potts Querens
Johannes Turvin Defendant

The matter upon the plaintiff’s bill and the defendant’s Demurrer and
plea put in thereunto comeing this present day to be argued before the
Lord high Chancellor of England The end of the plaintiff’s bill being
to have a defeazance promised and agreed to by the defendant
executed to him on the plaintiff’s conveyance of an estate to the
defendant This Court thereupon and upon hearing what could be
alledged on either side doth order that the said defendant’s Demurrer
and plea be overruled and that the defendant doe answer whether he
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did not promise and agree to make and execute such Defeazance as is
charged in the bill and the said defendant is to answer the same
without costs.'

From that annotation, we learn that at some point one George Potts (P)
had conveyed an estate to one John Turvin (D) upon the understanding that
the latter would provide the former with a defeasance. This dispels the
doubts raised by the last part of Lord Nottingham’s notes ~ as it tells us that
Turvin’s obligation to seal the defeasance arose on the ‘conveyance [by
Potts] of an estate to the defendant’. Lord Nottingham listens to the
argument of both P and D, but overrules D’s demurrer and plea — in fact, he
asks D to answer to P’s allegations. P’s allegations were that D had
promised and agreed to prepare and execute a defeasance in P’s favour, but
subsequently failed to do so. The next six annotations describe the various
interlocutory stages of the proceeding happening before the Lord
Chancellor, and little more (except that for some reason the defendant
seemed unwilling or unable to co-operate).”? The last annotation available in
the Registrar’s Book (Fragment 8) reports of a hearing taking place only on
Tuesday, 12 April 1681, when the defendant was finally put to his oath.®

Fragment 8
Georgius Potts Queerens
Johannes Turvin Defendant

Upon the plaintiff’s humble petition this day presented to the honorable
Master of the Rolls [TORN] for the reasons therein contained It is
ordered that the plaintiff or his Counsel in Court be present and have
notice [TORN] the defendant will be sworne to his answer whereof
notice is forthwith to be given to the defendant’s Counsel in Court.

POTTS V. TURVIN

7. In that distant time, facts — scanty as they are — went probably as follows.

(i) An oral agreement was made sometime after the enactment of the
Statute of Frauds whereby one Mr Potts (P) should ‘transfer a mortgage’ to
one Mr Turvin (D) — that is, an out-and-out transfer of a mortgage. This
means that in all probability P in Potts v. Turvin was himself a mortgagee
in a debtor—creditor relationship with a third party (the original borrower).
While the latter would have thus redemption rights over the mortgaged
property, P would nevertheless be in the legal position to dispose
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temporarily of such property. We are also made to understand, however, that
D was meant to seal a defeasance in P’s favour. According to Blackstone,

[A] defeasance is a collateral deed, made at the same time with the
feoffment or other conveyance, containing certain conditions, upon
the performance of which the estate then created may be defeated or
totally undone. And in this manner mortgages were in former times
usually made; the mortgagor enfeoffing the mortgagee, and he at the
same time executing a deed of defeasance, whereby the feoffment was
rendered void on repayment of the money borrowed at a certain day.
And this, when executed at the same time with the original feoffment,
was considered as part of it by the ancient law; and, therefore only,
indulged; no subsequent secret conveyancing of a solemn
conveyance, executed by livery of seisin, being allowed in those days
of simplicity and truth.*

P — relying on the agreement made with D — acts upon it, and executes
(and, perhaps, even delivers) the deeds of assignment of the mortgaged
property. Meanwhile, however, D has changed his mind, and refuses to seal
the defeasance. P then goes to the Chancellor, and asks for an order in specie
of D’s promise to execute (seal) the defeasance.” D invokes the Statute of
Frauds, and pleads that the agreement did not comply with it. The
Chancellor overrules the pleading ‘because part of the agreement was
executed in writing’.

(i1) The presence of a defeasance — confirmed by the Record C33/256 —
generates a dilemma as of the precise nature of the transaction. In short, the
dilemma is that a mere ‘trasfer’ of a mortgage would not require a deed of
defeasance, whereas a mortgage would. Accordingly, if we take Lord
Nottingham’s expression ‘agreement ... to transfer a mortgage’ at its face
value, it would be hard to explain the presence of a defeasance in the
transaction in question.*® At the time, a transfer of a mortgage would usually
take place by means of a deed tripartite to which the original mortgagor,
Potts, and Turvin, should all be parties. The joinder of the original
mortgagor would ensure that Potts would not be called upon to reconvey the
property when the former was ready to pay off the mortgage to the latter.
Moreover, the joinder of the original mortgagor would ensure that Turvin
could get the mortgage money from him. Yet again, this first scenario would
take in due consideration the exact words used by Lord Nottingham (who,
once again, speaks of ‘transfer’ of a mortgage), but would hardly explain
why no mention was made (either in the Record C33/256 or in
Nottingham’s own notes) of the original mortgagor, nor.— indeed — would
explain the necessity for a defeasance.”

(iii) A second scenario is that P did not simply transfer a mortgage but
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assigned the mortgaged property and claim to D as security to a second
loan. D, at this point, would be required to re-convey the property on
repayment by P of the sum borrowed (plus interest). If this account is true
and accurate, Potts v. Turvin would be about a parol agreement for a
mortgage of a mortgage, and not for an out-and-out transfer of a mortgage.
More importantly, this account would explain the need for a defeasance.

8. Although — according to what has been indicated above — the nature of
the transaction remains partly unclear, the Record C33/256 and Lord
Nottingham’s own notes prove that the first case on the equitable doctrine
of part performance referred to by so many throughout subsequent centuries
was indeed Potts v. Turvin. The sequence of events is quite simple — almost
uneventful: D had promised P to lend him moneys, so P decided to re-
mortgage the mortgaged property to D in order to have access to the loan.
Then, P executes the deeds of assignment, and probably delivers to D the
relevant documentation.”® At this point, in the eyes of the Chancellor D’s
fraudulent behaviour probably amounted to the following. First, D-
mortgagee refuses to execute a deed (the defeasance) that, according to
practice (pointed out by Blackstone), is understood that in a mortgage
relationship must take place ‘at the same time with the ... conveyance’.”
Secondly, D refuses to do so despite the fact that he has invited P’s
performance by promising the moneys and asking the security, and also he
has endorsed P’s performance by accepting the mortgaged property and the
conveyance papers. Thirdly, once called before the Chancellor, D attempts
to escape liability by pleading the Statute of Frauds (probably, section 4.4 —
land - or section 4.5 — agreements of over a year) — that is, he tries to
maintain that no contract has been validly agreed upon by the parties
(despite the fact that he had induced and then accepted P’s performance of
the agreement).*

LAST WORDS

9. So, this is what I think is the solution for the mystery pointed out by
Professor Simpson. It might be worth noticing that Turvin’s counsels were
not the first gentlemen in England to have the idea to set up the Statute of
Frauds as an expedient to escape liability upon a promise or agreement from
which their client had somehow already benefited. In Ash v. Abdy, this had
been apparently attempted already, but the demurrer by the defendant was
overruled because the parol agreement had been reached before the Statute
of Frauds was enacted — ‘for the act was not to be construed with a
retrospection and to bar agreements precedent, but did only look forward

and provide for the future’.”
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However, it is really Potts v. Turvin that marks the opening of what 1
would call the formative period of the equitable doctrine of part
performance. In deciding that first case, Lord Nottingham had the important
merit of identifying the undeserved hardship threatening Mr Potts — thus
providing a tabula in naufragio apt to neutralise potential evil effects that
lack of statutory formalities might cause in the matter of contracts. As I
argue elsewhere,” the trusting plaintiff did not stand a chance to have an
informal promise or agreement within the Statute of Frauds enforced by a
court of Common Law — despite the fact that the Statute of Frauds had itself
been enacted for the entirely separate purpose of preventing fraudulent
plaintiffs from bringing claims based on contracts never made.

The role played by Lord Nottingham during the formative period of the
doctrine of part performance was thereby pivotal. Indeed, His Lordship can
now be proved to be the traite d’union between Equity’s conventional
response to formal covenants that should be but were not sealed, and the
mounting tide of the equitable doctrine of part performance. To that extent,
Potts v. Turvin seems to confirm the proposition that no break in continuity
took place between the practice in Chancery before and after the enactment
of the Statute of Frauds with respect to the parol agreements concerned.”

The historical significance of Potts v. Turvin showing that 1681 marked
the beginning of Equity's intervention in the matter of unwritten
transactions within the Statute of Frauds, is accompanied by its import in
legal theory.

Namely, the case shows that the first occasion for the Lord Chancellor
to take a position in the matter in argument, and lay down a precedent in that
sense, occurred when an act of part performance of a parol agreement
within the Statute of Frauds was seen to lie in the actual execution of the
deeds of assignment of the mortgaged property. Therefore, the material
sealing (and delivery) of the documentation required to give execution to an
agreement by word of mouth falling within the Statute of Frauds was
probably the first class of material acts that Equity would consider sufficient
to take the agreement out of the statute itself. There is no hint in the Record
C33/256 or in Lord Nottingham’s own notes that the Lord Chancellor
regarded the possession by D of the estate conveyed by P — suggested by
Fragment 1 — as the reason to overrule D’s plea, although this must have
been a serious, concurring consideration. With very few initial exceptions,”
the analysis applied in Potts v. Turvin was soon echoed in other cases,” and
finally repeated in an increasing number of occasions.” Moreover, further
decisions bearing, as it were, the matrix of Potts v. Turvin, extended to
instances where part performance was found in the delivery of possession
of real property,” or in the granting of a lease upon which the plaintiff had
sustained expenses,”® or again into an act of plain fraud by the defendant,®
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and so on.” In all those cases, the Chancery’s sole concern was the prosaic
(perhaps) but uncompromising task to defy the crooked pleader of the
Statute of Fraud — that is, the general and yet essential aim to avoid ‘fraud’
(injustice) as a matter of conscience ‘civilis et politica’.® In those early
days, the restrictions placed upon the doctrine by eighteenth—nineteenth-
century courts (such as, for example, preliminary acts cannot be regarded as
acts of part performance;® the act of part performance must be
unequivocal;* the parol promise or agreement must be specifically
enforceable;* and so on) were, as such, still to be formulated.

From Potts v. Turvin on, to insist on the application of the statute when
the agreement had been part performed by the defendant, or acted upon by
the plaintiff (invited to do so by the defendant who had induced or simply
accepted such acts), would be regarded ipso facto to exact a sacrifice that
should not be tolerated. The strict formalism introduced by the Statute of
Frauds (laudably, in order to foster certainty in the law) would have to face
the equally important reasons of Equity (‘unicuique suum’ — justice is
Justice only if the attempt is to achieve it in each particular instance). ‘[T]he
legal system ... has to strive for a coincidentia oppositorum on the highest
attainable level’,*” and Potts v. Turvin shows that, in the matter in argument,
the English began that difficult enterprise without delay.®

NOTES

1. A.WB. Simpson, A History of the Common Law of Contract — The Rise and Fall of the
Action of Assumpsit, Oxford, Clarendon, 1975, repr. 1987, at 614.

2. The second question arises from the observation that whole idea to set part performance as
a test against possible frauds was not in itself a novelty in the Court of Chancery when the
Statute of Frauds was enacted. Thus: ‘Even before the statute equity would not execute a
mere parol agreement not in part performed; possession by the purchaser was an equivalent
of a livery of seisin in the eye of equity, and the Statute of Frauds was never intended to touch
such cases of part-performance’ (D.E.C. Yale, Lord Nottingham’s Chancery Cases, 73 SS,
1957, at ciii). Yet, again, there is no mention of part performance in Section 4 of the Statute
of Frauds (though there is in Section 17). Indeed, in his 1674 treatise entitled Prolegomena
of Chancery and Equity (that is, immediately before the enactment of the Statute of Frauds),
Lord Nottingham had inserted a rule on the following tone: ‘3. But equity will never compel
the performance of a parol agreement in specie, unless it have been in part executed on one
side’ (the date is suggested by Yale, Lord Nottingham's ‘Manual of Chancery Practice’ and
‘Prolegomena of Chancery and Equity’, 1965, at 76) This, of course, adds to the mystery.
True, when writing that rule, Lord Nottingham must have been thinking of parol agreements
that would normally need to be sealed in order to be enforced. However, by 1674 (that is,
three years before the Statute of Frauds was enacted) the first of the four drafts of the Statute
of Frauds had already been completed: that was finalised by 16 February 1673, and Lord
Nottingham was admittedly behind it. So, it can be no leap of imagination to presume that
after the 1677 Act it must have come naturally into His Lordship’s mind to apply the same
rule to parol agreements that the novel Statute of Frauds would require to be in writing, and
signed by the party to be charged (but see M. Macnair, The Law of Proof in Early Modern
Equiry, D.Phil. thesis, Oxford, 1991, at 156 ff.). In other words, the Chancellorship of Lord
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20.

21

22.

23

Nottingham really appears to be of the utmost importance for the full understanding of the
origins of the modern (equitable) doctrine of part performance as a rationalisation similar to
the earlier mode of coping with covenants that would normally be required to be sealed, but
had failed to be so executed. Yet, the question remains first of all whether Lord Nottingham
ever applied the doctrine of part performance while sitting in the Court of Chancery after the
enactment of the Statute of Frauds. If he did not, this might mean that the drafters of the
Statute of Frauds (including Lord Nottingham) did not make any reference to the doctrine of
part performance precisely because they thought that it should not apply to the transactions
listed in Section 4. If, by contrast, it can be proved that Lord Nottingham did apply the
doctrine even after the Statute of Frauds was enacted, that would mean (as proposed by Mr
Yale) that the Statute was never meant to affect the equitable doctrine of part performance.
But then why not mention it in Section 4?

Simpson, Contract, 614.

Thomas Butcher v. Stapely and Richard Butcher (1686) 1 Vern 363.

29 Car. 2, 3. With notoriously unfortunate language, Section 4 of the Statute of Frauds
provided thus: ‘[N]o action shall be brought whereby to charge any executor or administrator
upon any special promise, to answer damages out of his own estate; (2) or whereby to charge
the defendant upon any special promise to answer for the debt, default or miscarriages of
another person; (3) or to charge any person upon any agreement made upon consideration of
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