


grammer rather than the lawyer and the economist. Altering 
regulatory capacities in that way may prove challenging in 
itself. However, it is also likely to be testing as the analytical 
capacities of the ‘forensic data analyst’ need to be combined 
with other capacities in terms of delivery, coordination and 
oversight. It also requires new types of combinations of analyti-
cal capacities; for example, when it comes to the regulation 
of information, it is not just the presentation of particular 
‘facts’ that requires monitoring, it is increasingly also their 
visualization. In the field of energy, it requires, for example, 
the combination of engineering and data analysis. 

Furthermore, there is the question at what point such regulation 
of the algorithm could and should take place. One central theme 
in ethical debates has been the default setting – algorithms 
should not be set to make straightforward ethical choices, but 
should be programmed so as to make ‘context-dependent’ choic-
es. Such a perspective is problematic as no algorithm can be 
‘neutral’. As information can emerge and ‘wiped’ (but not every-
where), and as complex information systems generate new 
types of vulnerabilities, as information itself can be assessed in 
remote (non-intrusive) ways, regulatory capacity is required to 
deal with information in ‘real’ rather than ‘reactive’ time. 

An additional central issue for the regulation of algorithms is 
vulnerability to gaming and corruption. We define ‘gaming’ as 
the use of bots and other devices to mislead; information flows 
are generated that might, at first, appear as ‘real’, but, on second 
sight, reveal that they are generated by artificial means and/
or are inflated so as to provide greater visibility to some ‘infor-
mation’ than others. This might be related to the use of social 
media to communicate certain messages, or it might be used 
to enhance the visibility of certain websites on search engines. 
In contrast, corruption is the explicit attempt to undermine 
the functioning of the system rather than its exploitation. This 
is therefore the world of cyber-security and the protection of 
critical infrastructures that increasingly operate in the cloud 
without sufficient protocols to deal with ‘black swans’, let alone, 
‘fancy (or cozy) bears’ (Haba, 2017).

In response, it might be argued that regulation by algorithm 
makes gaming less likely when it comes to oversight. 
Performance management by target and indicator is widely 
said to suffer from extensive gaming and manipulation. 
The power of algorithms to deal with information could be said 
to enhance the possibilities of regulators to vet information 
in unpredictable ways, thereby reducing organizational oppor-
tunities to game. However, assessing complex organizations 

via algorithms remains a complex undertaking that does not 
necessarily enhance the predictive powers of regulatory 
oversight. 

Finally, fundamental ethical questions remain. Artificial intelli-
gence devices can quickly turn racist as they process embedded 
information and their explicit and implicit biases.1 This raises 
issues about the transboundary effects of national (state and 
non-state) efforts to set standards, and and the differential 
interests of users – insisting on ‘privacy’ on the one hand, but 
also demanding ‘ease of use’ on the other. Lastly, it raises the 
ethical question about the nature of public policy: what kind of 
expertise should be prioritized? 

In sum, the question of how to deal with the regulation of algo-
rithms returns us to the underlying normative position 
established by Harald Laswell in his call for an interdisciplinary 
field of ‘policy analysis’, namely the need for a population with 
knowledge of and in the policymaking process. How, therefore, 
the regulation of and by algorithm in the area of public service 
is pursued is of critical importance for the study and practice of 
risk and regulation.

1  www.theguardian.com/technology/2017/apr/13/
ai-programs-exhibit-racist-and-sexist-biases-research-
reveals; www.bbc.co.uk/news/technology-39533308b

REFERENCE

Haba, M. (2017) ‘Black swan in the cloud’, risk&regulation, 33: 
16 –17. www.lse.ac.uk/accounting/CARR/pdf/Risk&Regulation- 
/r&r-33/riskandregulation-33-black-swan-in-the-cloud.pdf

AUTHORS

Martin Lodge is director and Andrea Mennicken is deputy 
director of carr. As part of its ESRC seminar series on ‘Regu-
lation in Crisis?’, carr, together with King’s College London’s 
TELOS centre, organized an international workshop on algo-
rithmic regulation in July 2017.

This is supposed to be the age of ‘fake news’ and of dissemi-
nating cynical falsehoods in political life. Much ink has been 
spilt on the potentially detrimental effects of such strategies 
on trust in institutions. How to respond to these politically 
attractive strategies has also generated considerable interest, 
in terms of types and kinds of fact-checking. One of the pri-
mary recipes against the spreading of fake news and mislead-
ing statistics is the creation of regulators to fact-check and 
publicly warn against continued misleading statements. One 
example of such a regulator is the UK Statistics Authority that 
plays the role of the watchdog on the use of statistics in the 
discourse of politicians and government. 

Calling for the creation of real-time watchdogs with consider-
able bark and bite is one thing (Kuper, 2017). Being a fearless 
watchdog and statistical myth-buster is another. What, 
then, are the challenges facing such a real-time regulator of 
the use of statistical, let alone factual information? These 
challenges relate to the use of statistics themselves on the one 
hand, and to the institutional position of such a myth-buster 
on the other.

One critical question is, of course, how much statistically 
misleading information is ‘out there’ and whether there has 
been more of it in recent years. After all, the role of numbers 
in political life is said to have become increasingly prominent. 
For example, numerical indicators dominate discussions 
about the quality of public services, benchmarking is used to 
suggest that governmental performance can be assessed and 
compared as in private business life. Social media is also said 
to contribute to the tendency to communicate numbers in 
direct and amplified ways. 

To assess how frequently statistics are used in misleading 
ways is a problematic undertaking. Firstly, one requires 
knowledge of the volume, frequency and type of numerical 
statements that have been initially made in the political 
discourse. To come closer to the question of ‘how much is 
out there’, the first step involves an assessment as to 
whether there has, indeed, been a rise in the use of numerical 
statements over time.

Such an undertaking is inherently difficult. In our research, 
we focused on a range of ‘data chambers’ (party conferences, 
parliament, government communication and Twitter), minis-
terial departments and senior politicians, as well as different 
numerical statements. The findings of this exercise are far 
from straightforward and paint a complex picture. 

Looking at political speeches by party leaders made during 
party conferences, for example, suggests that, during the 
period 1967–2016, it was Edward Heath in 1969 who made 
most numerical statements during a party leader’s conference 
speech. Labour party leaders’ speeches tend to be more num-
ber-heavy than those of other party leaders, but that does not 
apply to specific numerical keywords. Similarly, speeches in 
parliament are not becoming more number-heavy. Ministers 
make more numerical statements than backbenchers, but it 
was the 1980s that featured numerical statements most prom-
inently (as seen from 1967–2017). It is not the case that recent 
years and decades are more number-heavy than others. 

The same mixed patterns apply to other forms of communi-
cation. Different keywords (such as rates, billion, numbers) 
feature across separate government departments in diverse 
forms of communication and at various times.

So, it is difficult to suggest that there are now ‘more’ numerical 
statements out there. Numerical statements seem to be driven 
by wider political dynamics. However, this does not mean 
that the role of a myth-busting fact-checker deals with limited 
complexity; it is arguably the ways in which numbers are 
used and their consequences for wider political debate that 
have changed. This context requires an approach towards the 
regulation of the use of statistics in political discourse that 
includes a number of key demands: transparency (in terms 
of source and method of calculation of the figure in question), 
accuracy (factual correctness), frequency of the statement 
(how often is that statement made) and traceability in terms 
of its recoverability so as to enable ‘holding to account’. For 
example, this might involve the requirement that any use 
of Office of National Statistics or departmental data has to 
include statements as to whether the original data or visu-
alization was (re)adapted, including a URL link as to where 
the presented data set is located. Such requirements address 
some issues, but they cannot address more tricky questions 
that relate to questions of misleading interpretation.

Secondly, it requires a broad approach that focuses on a range 
of keywords and not just numbers per se. Different types of 
numerical statements and keywords dominate at different 
times, therefore requiring a broad monitoring of the type of 
statements made, visualized and formatted.

Thirdly, it requires an understanding of the different channels 
in which numbers are being communicated. Such an 
understanding requires a dashboard approach to identifying 
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relevant sources and monitoring their activity in real-time. 
The challenge of understanding these different forms relates 
in particular to social media. For example, when focusing on 
Twitter, it is one thing to monitor how MPs communicate 
and present (visualize) statistical information within the con-
straints of a 140-character tweet. However, it is much more 
critical to understand the potential reach. For example, when 
looking at Twitter communication, very different patterns 
regarding volume emerge when focusing on the number of 
Twitter followers of politicians and the amount of re-tweets. 
In other words, regulation needs to focus on channels for 
application as much as on the source and presentation of 
potentially misleading statements themselves.

Fourthly, while the deliberate use of mis-information as a 
political strategy, whether on campaign battle buses or in 
newspaper columns, might generate most headlines, 
there are far more insidious ways of misleading recipients of 
information, namely, through visually generated data-infor-
mation. How to assess whether the graphical representation 
of statistical information is misleading (or not) will require 
a distinct set of skills and competencies. These competency 
demands include not just statistical competency, but also data 
forensics (detecting and tracing information) and wider 
digital skills.

Finally, however, the creation of myth-checking regulators 
also brings with it its own political dynamic. While it might 
be attractive for politicians to call for regulation to curb 
others’ apparent misconduct, they will quickly turn on ‘out of 
control’ and ‘loose cannon’ regulators should these watchdogs 
be found to restrict their own room for manoeuvre. In part, 
regulators need to perform highly sensitive fancy footwork 
when any censuring might be accused of entering wider 
political battles in a timely manner. This might place additional 
transparency requirements on myth-busting watchdogs. 
More generally, myth-busting regulators risk becoming part of 
the political contest over the ‘rightness’ or ‘wrongness’ 
of larger issues rather than independent referees. This, in 
turn, is likely to harden attitudes and enhance distrust in 
political institutions rather than enhance them. In other 
words, creating a regulator that is unafraid of the sources of 
misleading statistics is one thing, how to ensure its continued 
viability to stand up to politicians and be perceived as unbi-
ased is another.  
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With Brexit bearing down on us, the issue of the repatriation 
of regulatory responsibilities from the European Union and 
European Commission has gained renewed salience. But, is the 
UK ready for their return? What will be required to rebuild a 
domestic regulatory capability? And, with a Government com-
mitment to replicate the existing regulatory position – the EU 
legislative and regulatory status quo ante or acquis commu-
nautaire – at Brexit via the UK Repeal Bill, what, really, is at 
stake and over what horizon? Most importantly, who is think-
ing about the broader issues involved, and how well?

What we can observe gives little cause for optimism as Brit-
ain’s recent history of regulatory intervention is somewhat 
patchy. Regulation across financial services, privatized util-
ities, corporate business, health and education, for example, 
has led to variable outcomes and considerable controversy 
about appropriate regulatory frameworks. In many contexts, 
recent UK regulation has been, more realistically, translation 
of (UK-informed) EU-defined rules into UK rulebooks and 
devising local supervisory regimes to oversee compliance and 
produce national reporting thereon. Much criticism has been 
levelled at the propensity of UK regulators to ‘gold-plate’ EU 
regulatory requirements, especially in financial services. Most 
significantly, for a couple of generations, UK regulators have 
not autonomously been responsible for defining regulatory 
principles, nor for evidence collection and analysis to specify 
regulatory problems or to formulate regulatory policy. 

The UK’s post-Brexit regulatory oeuvre must also adjust to 
new technological and resulting economic and social realities 
just as much as to Brexit. In other words, Brexit may delimit 
the timeframe for action; it does not and need not delimit the 
scope of attention. 

Debates about requiring ministerial departments and regula-
tors to plan for multiple post-Brexit scenarios are an indulgent 
distraction; such entities should perpetually plan across mul-
tiple scenarios. The current requirements could easily be cast 
as a sound discipline that should occur periodically anyway. 
What is far more troubling is the apparent lack of such work 
historically or maintenance of skill base or frameworks or the 
availability of meaningful data sources with which to do so. 

The need for a substantial rethink of Britain’s regulatory 
frameworks in the wake of Brexit offers an extraordinary 
opportunity: to reconceptualize regulation as an economic 
and social as well as political activity. The problem is that the 
options regulators now face are path-dependent; they are crit-
ically dependent on where they have been as well as where 
they might be going. That makes change all the more difficult 
and all the more necessary. 

For example, with risk, most of the action is in the tail of the 
distribution of outcomes – extreme exposures or contingent 
events and thus impacts to which the response must cater. 

Too often, regulatory frameworks focus on more routine out-
comes, distracting from their real purpose. A recent example 
is the long overdue initiative in 2014 by the Financial Re-
porting Council (FRC) to focus corporate attention to risk on 
potential threats to longer-term viability, encouraging firms 
to adopt scenario-based approaches and stochastic analysis to 
assess their long-term solvency; such methods have already 
proved useful in refocusing attention in operational risk in 
financial services firms. These methods can readily augment 
(and even substitute for) more traditional and bureaucratic 
risk-register type approaches; importantly, they have the 
potential to redirect executive and board attention to where it 
matters – the tail of the distribution of risk outcomes. 

But, as ever, the devil is in the detail. Not only must a regula-
tory framework accommodate the significance of these tail 
risks; it should also address what regulation is and does, by 
whom and to whom (Koop and Lodge, 2017). Conceptually, it 
should represent (formally or otherwise) a theory of purpose-
ful and goal-directed actors guided by interests, and their ac-
tions and interactions; in Coleman’s (1986) phrase, ‘connect-
ing intentions of persons with macrosocial consequences’. It 
is also important that whatever approach the regulator adopts 
should not compound the problem it was designed to solve 
or create new problems along the way (Stiglitz, 1994). In the 
terminology of Merton (1949), the regulatory framework will 
fulfil a combination of manifest functions (intended or recog-
nized impacts) and latent functions (unintended or unantici-
pated impacts); some of these functions will be positive, some 
negative (‘dysfunctions’), some irrelevant (‘non-functions’). 

A useful regulatory framework requires a set of cognitive or 
behavioural rules applying to humans and corporate agents 
(i.e. the subjects of the rules) and the social or organizational 
and technical rules the subjects must apply to their activities 
(or ‘objects’) (Dopfer and Potts, 2009). In addition, a framework 
will contain what these authors call ‘orders of rules’. These are 
(i) the generic ‘constitutive’ rules applicable across all actors 
and actions (legal, political, social and cultural rules); (ii) the 
subject and object ‘operational’ rules as well as (iii) ‘mechanism’ 
rules about how to change frameworks and regulations. 

Across a range of regulatory contexts (including extensively 
in financial services and recently at the FRC), considerable 
effort is being devoted to the vexed issue of culture. It is 
both right and proper for executives to attend to their organ-
izations’ cultures (plural, note) and how they manifest and 
interact as well as their latent impacts. Yet, most of this work 
seems divorced from the rigours of referring to any estab-
lished discipline or body of knowledge. Executives should 
attend to the organizational practices (routines and rules, 
symbols, stories or ‘tales’) and values they demonstrate by 
their observable actions, that they communicate and then 
reinforce through pecuniary and non-pecuniary incentives 

and rewards; these may contrast their espoused values and 
any gaps their observed behaviours reveal. It is quite anoth-
er thing for regulators to attempt to intervene therein or to 
suggest instrumental approaches to culture that will surely 
be overcome by latent dysfunction (Merton’s actual term for 
‘unintended consequences’). Culture is a complex, emerging 
social phenomenon that is highly contested and not readily 
operationalized. Any existing psychometric methods are 
individual but culture is social; individuals’ perceptions can 
be measured and contrasted but sociometric approaches to 
culture are problematic at sub-national levels. And few reg-
ulators or supervisors have invested in the anthropological 
or sociological skills or resources necessary to observe and 
opine meaningfully on culture. It is a difficult area not subject 
readily to instrumental or deterministic interventions.

Repatriation of regulatory functions as part of Brexit offers a 
remarkable opportunity to address Britain’s regulatory archi-
tecture – both intellectually and organizationally – from first 
principles. Such an exercise should seek to design and imple-
ment a sustained programme to rationalize regulatory rules 
and to enhance the use of web technologies (usually referred 
to as ‘RegTech’) in order to reduce the burden on businesses 
and improve the efficiency of compliance validation and 
assurance. Doing so will require a recognition of the limits 
of current regulatory practice, efficacy and capacity and the 
need for a substantial enhancement of regulatory coordina-
tion as well as the economic, policy, technical and analytical 
skills effective coordination requires. Muddling through the 
process in superficial ways will only add costs and reduce 
businesses’ competitiveness.

REFERENCES

Coleman, J.S. (1986) ‘Social theory, social research, and a theory 
of action’, American Journal of Sociology 91 (6): 1309–35.

Dopfer, K. and Potts, J. (2008) The general theory of economic 
evolution. London: Routledge. 

Koop, C. and Lodge, M. (2017) ‘What is regulation? An interdis ci-
p  linary concept analysis’, Regulation & Governance 11 (1): 95–108. 

Merton, R.K. (1949) Social theory and social structure. New 
York: Free Press.

Stiglitz, J. (1994) ‘The role of the state in financial markets’, in 
World Bank, 1994. Supplement to the World Bank Economic 
Review and the World Bank Research Observer. Washington 
DC: World Bank.

AUTHORS

Peter Bonisch is chairman and co-managing partner and 
Mustafa Cavus is co-managing partner at Kage Strategy.

Of Brexit, regulation, 
tales and tails 
Peter Bonisch and Mustafa Cavus advocate a fundamental 
rethink of the UK’s regulatory regimes in the wake of Brexit

26 risk&regulation winter 2017 27



When economic regulators meet, conversation rarely strays 
to communication. The need to communicate is often seen as 
secondary to the detail of regulatory decisions. Concern about 
imprecision or misunderstanding means that documents can 
run to hundreds of pages, while news releases talk of complex 
financial penalties, rather than headline-friendly ‘fines’.

At first glance, such caution seems appropriate. Popularity 
expressed by ‘likes’ or re-tweets is hardly the right indicator  
of success for independent regulators. Concepts such as  
RPI-X rarely enter public discourse while regulatory rulings 
encompass detail and complexity not typically delivered  
in 140 characters. Emojis may be described as the UK’s fastest 
growing language (Ofcom, 2017: 25),  but expressing policy 
through smiley faces risks imprecision and accusations  
of dumbing down.  

Regulators are, of course, alert to changes in consumer  
behaviour and the impact on the markets that they regulate. 
Yet they may prefer to be detached observers, leaving  
engagement to their communications team. As consumer 
habits veer from boomerangs on Instagram to vloggers on 
YouTube, it can be hard to see the relevance of such channels 
for regulatory policy. Regulators may take comfort from  
the assumption that a regulated sector will engage with their 
latest announcements, however dense the document or  
arcane the language. 

Yet this shifting media landscape cannot be the domain of the 
communications team alone.  At Ofwat, the economic  
regulator for the English and Welsh water sector, journalists 
ring to ask for comment on our tweets, rather than the  
actual policy or decision that they promote. Parliamentarians 
tweet us to ask about investment in regulatory assets. Our 
social media content is shared in minutes across the world by  
individuals whose personal interest in water ranges from 
birthing pools to ice rinks and allotments. 

Three trends in particular highlight the need for a more  
sophisticated regulatory approach to communication. The 
first is falling trust in institutions, a decline that is well  
documented (Edelman Trust Barometer, 2017). Reuters Insti-
tute’s Digital News Report (2017) shows that fewer than  
half of people trust the news they read. Trust has been  
replaced by emotional responses, where news is ‘liked’ rather 
than believed (Beckett and Deuze, 2016). Instead of relying 
on an editor’s judgement, people are more likely to trust 

news which is recommended to them by their social networks, 
friends and family.  

As trust in news media declines, traditional channels used 
by regulators to communicate become less relevant. Most 
broadsheet newspapers – the long-preferred outlet for regula-
tory news releases – use online paywalls, making content less 
accessible. Models of news are changing: the Huffington Post, 
one of the most popular websites in the UK, is a blogging 
platform.

Consumers – particularly younger ones – are increasingly 
getting their news from social media and research shows they 
trust these channels even less (Reuters, 2017). Technology 
lowers barriers to influence and anyone with a phone can 
generate debate online. The speed at which news spreads – 
fake or otherwise – means that timeliness becomes all impor-
tant. An internet minute represents millions of posts, pictures 
and messages. The spread of rumour or alarm across social 
media networks about bills or company performance can 
leave regulators struggling to respond swiftly in a way that is 
both empathetic to emotion and accurate in detail.

The second trend is in how people are accessing media. The 
growth of mobile technology makes interaction with news 
and information more fleeting and more intimate. People 
are more likely to access news and information in bed than 
sitting at their desk. The growth in the use of apps for life-
style transactions such as ordering food or booking transport 
means that websites are no longer the first port of call. And 
while regulators are not yet using Facebook or Instagram for 
communication, these channels are being subsumed by more 
private newsgroups, such as Whatsapp, where content is 
more reliant on recommendations than on algorithms.       

The third trend for regulators to consider is in content. Mov-
ing, animated and easy to understand content, which com-
municates without the need for sound, is now the norm. The 
traditional distinction between business to business and 
business to consumer communication is blurring, as short 
form content prevails across all channels. Short form content 
– tweets, infographics, gifs and videos – is not only for con-
sumers and can be well received by time-poor stakeholders as 
a portal into more complex material.  

Stories makes content memorable and relatable. Personality – 
conveyed through tone or image – enhances the authenticity 
of the message and its relevance to the audience. Senior staff 
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in regulators may shy away from being ‘Instafamous’, but use 
of real people, their names and faces, can drive relevance  
and impact. Stories resonate more than facts – a water company 
working to fix a burst is fact, but a picture and story of the 
engineer who is working hard on Saturday night to restore 
supplies gets more response.

These are challenges for regulators more comfortable with the 
language of licences and codes. Social media opens up a new 
range of demand-side tools for regulators to connect with  
consumers directly and access to influencers who may be more  
powerful than regulators and the companies they regulate. 
To utilize these tools, regulators need to emulate the creative 
language of brands, incorporating campaign planning, sto-
rytelling, visual communication and personality. A creative 
approach to expressing regulatory complexity can help relate 
decisions back to consumers’ experience, making regulation 
more relevant and accessible.  

To achieve this, there is a need for new collaborations within  
regulators, among communications, legal and economics 
teams.  At Ofwat, our communications team works alongside 
economists to plan campaigns, using our ‘Taste, Snack, Feast’ 
model, which enables the audience to access content most 
suited to their levels of interest and expertise. In our recent 
campaign, promoting our price review methodology, the 
main headlines were explained via ‘Taste’ – mere morsels of 
content, presented graphically. The opportunity to ‘Snack’ 
on more detail came via videos and short summaries online, 
while the most engaged audiences were able to ‘Feast’ on  
the full repertoire of our methodology documentation.  
Crucially, ‘Taste, Snack, Feast’ is not an exercise in editing,  
but rather a portal into different expressions of a single  
narrative.

The number and variety of channels provide a repertoire of 
choice for regulatory interventions. These range from a nudg-
ing tweet to a multi-channel campaign, produced in-house, 
with real time metrics allowing us to adjust and adapt our 
approach according to reach and response. When we see and 
hear companies reusing our hashtags and straplines we know 
we are changing the lexicon for the sector in a way that will 
filter through to customers.

We plan Ofwat’s social media from an editorial perspective, 
taking our cue from a journalistic, rather than regulatory 
approach. This allows us to utilize a range of styles across 
planned campaigns, ranging from #greatplacetowork to 
#ofwatconsults. Members of our senior team have their own 
social media accounts, giving us a range of regulatory voices, 

including the authority of @OfwatChair and other, more  
informal reflections on daily life at Ofwat.

We follow the social media channels of each of the companies 
we regulate and what we see can support or belie the formal  
regulatory responses we receive. Social media listening  
contributes to market intelligence, shedding light on what 
consumers are talking about and how they feel about it.  
Twitter, YouTube, Facebook and Instagram can expand regu-
lators’ networks in new and unexpected directions, providing 
exposure to fresh ideas and the potential and power of  
influencers. Here the language of emojis prevails; a language 
that regulators need to hear and understand.

This type of communication is not secondary to regulatory 
activity, but a tool to be used to drive customers’ engagement 
in competitive or monopoly markets.  Creativity, personality 
and regulatory communication can work together to make  
the complex accessible and the technical relevant. YouTube 
will have more influence on the demand side than the Financial  
Times. For regulators, this is no longer a set of trends to be 
observed from afar, but part of what economic regulation is 
and needs to be. 
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In the 20th century, environmental law represented one of 
the most important regulatory regimes in modern societies 
but there have been changes in our understandings of the 
effects of human activities on our environment and how we 
see and frame problems. The environmental challenges of 
the 21st century raise profound questions about how suited 
the law is to manage the complex problems that confront us. 
These include questions about the law’s compatibility with 
the complex of environmental strategies that have emerged 
in response to contemporary understandings of risk; and the 
ability of law to manage transnational risks, and to embrace 
uncertainty and change.

Risk management approaches have been augmented by alter-
native flexible and decentred resilience strategies. They have 
proven attractive for a variety of reasons. For example, they 
are premised on uncertainty and in the environmental area 
this is especially important given the uncertainties associated 
with climate change. Resilience strategies should be adaptable, 
flexible and open to modification in the event of unexpected 
change; they tend to be bottom up rather than top down and 
this resonates with calls for greater democratization of deci-
sion making processes. There is also the hope that they might 
foster greater equality, not just of participation in decision 
making but also more equal outcomes. Bringing inequalities 
into the discussion of risk, resilience and environmental law 
is important. So too is subjecting some of the claims about 
resilience to scrutiny.

This is a multi-disciplinary area with varying genealogies and 
meanings attaching to the concept of resilience. It has also 
become a fast moving and highly topical area. It is important 
to critically interrogate how able resilience approaches are to 
effect equitable solutions to environmental risks. There are 
challenges to the notion that resilience is more democratic, 
egalitarian and bottom-up than other strategies. It is a matter 
of social decision making and value priorities whether adap-
tation and resilience strategies seek to maintain or change the 
system. There may be real vested interests in maintaining the 
current system and hence its existing inequalities and power 
relations; the alternative would demand a radical transforma-
tion of existing social and economic institutions and practices.

The spectacular rise in the popularity of resilience has not 
made it a replacement for risk approaches. The two strategies 
are in some respects complementary. Resilience helps to tem-
per the high expectations risk strategies can generate. Resil-
ience approaches try to facilitate systems which can absorb 

disruption and respond quickly, since they are premised on 
the belief that zero tolerance of risk is unachievable so we 
should plan for continuity and recovery. 

Law has a role to play as part of a broader governance system 
which can work across national boundaries and embrace ac-
tors beyond the state. The most appropriate role for law partly 
depends upon features of the particular legal system. Some 
legal systems already have features that encourage resilience, 
but there can nevertheless be obstacles, notably around issues 
of implementation and enforcement. Elsewhere there may 
be little respect for the rule of law. This is not just a matter of 
legal tools and frameworks but of the social and political sys-
tems which constitute the legal system and within which legal 
systems operate.  

Research is vital and contributions from different social 
science disciplines give a broad ranging view of the role of 
environmental law. We can also learn from experiments in 
environmental governance, some of which accommodate  
differences and give voice to more diverse groups, for exam-
ple, in China and Latin America. This can give us a greater 
understanding of where the law, and risk and resilience  
strategies can best work together to protect our environment 
and promote greater equality.
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The call for more and better customer engagement has become  
a standard theme in contemporary UK economic regulation. 
Regulators increasingly ask regulated companies to enhance 
their customer engagement processes and thereby improve 
public services. Especially when regulated monopolies are 
concerned, this seems to be a sensible approach. How exactly 
such engagement processes are supposed to work, however, 
often remains somewhat ambiguous, and significant varia-
tions in practices have emerged across sectors and parts of  
the United Kingdom (Heims and Lodge, 2016; Darcy et al., 
2016). This piece reflects on one example of customer en-
gagement in a regulated monopoly, that of the UK’s air traffic 
management service provider, NATS, and suggests that  
demands for ever more and ‘better’ customer engagement  
processes need to consider carefully the challenges that  
customer engagement brings.

Building on earlier research, carr was asked by NATS to 
conduct independent research into its customer engagement 
processes that relate to its ‘en route’ services. Its ‘en route’ 
business is a regulated monopoly that deals with all air  
traffic control services to aircraft flying to, from and over the 
UK and over the northeast Atlantic. NATS is a public-private 
partnership in that the government owns 49 per cent plus  
the golden share, whereas airlines and the university pension 
fund own 42 per cent, LHR airports 4 per cent and NATS  
staff 4 percent. Its ‘en route’ services are funded on a flight 
basis by the users or ‘customers’ of this business, namely the 
airlines.

The central question of this study was how ‘customers’  
perceived the success or otherwise of NATS’ customer engage-
ment processes. The particular focus of this research was  
on NATS customer engagement in the Service and Investment  
Plan (SIP), a bi-annual process, in which NATS engages with 
its customers over its business plan as part of its licence  
conditions. The SIP discusses progress and considers current 
and future levels of service. The SIP typically involves an 
initial multilateral meeting, bilateral meetings on demand of 
a particular customer and, when deemed necessary, a final 
multilateral meeting. The responsible economic regulator, the 
CAA, approves the SIP document. The underlying idea of  
customer engagement was to encourage NATS to ‘test’  
customer responses when developing its business.

The findings of this study allow us to better understand the 
specifics of customer engagement at NATS. They also allow us 
to develop general insights into the challenges of using  

customer engagement processes as a regulatory strategy. 
These challenges relate in particular to concerns about the 
overall agreement on the objectives of customer engagement 
processes, the capacity and motivation of different partici-
pants, the type of information to support actual engagement 
and the type of responsiveness by the regulated organisation 
to such processes. 

Evaluating processes of engagement, such as the SIP, is an in-
herently difficult task as outputs and outcomes are often dif-
ficult to observe or disentangle. We consider the performance 
of a customer engagement along three dimensions: procedure 
and substance, capacity, and responsiveness. 

The SIP is, in the view of the participants (i.e. mainly airlines 
but also airports), an example of an advanced and leading 
customer engagement process in the air-space management 
sector internationally. Participants were similarly positive 
about NATS’ general approach towards dealing with its ‘cus-
tomers’, whether this was in the SIP process, other multilat-
eral working groups and committees, or bilateral business 
relationships. Nevertheless, there were also areas of concern, 
disagreement and criticism. 

On the procedural and substantive aspects of customer  
engagement, disagreement existed about the purpose of 
the SIP customer engagement process. For NATS, customer 
engagement in the context of the SIP was about providing 
updates and explaining decisions. For others, the SIP should 
go much further – including a more interactive discussion 
of different options and robust exchanges over calculations. 
Others, in turn, suggested that the engagement process could 
fulfil both such visions: during ‘normal’ times, the SIP process 
could be largely about updating and informing; once,  
however, key objectives and plans had to be amended, then 
engagement should extend to a broader discussion of  
different options and associated costs.

Running out of capacity? 
Eva Heims and Martin Lodge suggest that recent experiences 
in air traffic management offer general lessons for customer 
engagement in regulated organizations
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This disagreement about the ultimate purpose of customer 
engagement was particularly evident in the evaluation of the  
information supplied to customers by NATS which supplied 
timely information to all participants. However, this informa-
tion was widely regarded as so complex that it stood in the 
way of extensive engagement across different customers, i.e. 
airlines and airports. A propensity by NATS to change project 
names also hindered the ability to assess and compare  
performance over time. In other words, the concern was not 
so much about the quality of the provided material but  
rather about its ‘digestibility’: the too detailed information 
and inconsistent programme labels. The documentation was 
therefore regarded as standing in the way of high level  
discussions about over-time performance. Furthermore, while 
NATS prided itself on its maximum transparency, for  
example, by including all documentation in a restricted 
web-portal that was accessible to all participants, there were 
also concerns about asymmetric attention. In particular,  
concern was expressed that bilateral meetings were utilized 
to ‘divide and rule’ among participants. 

The capacity dimension highlighted the limitations of engage-
ment processes when they cover multiple areas of specialisms. 
The SIP documentation with 80 odd pages of slides, ranged 
from operational to finance information. This, in turn,  
required customers to be capable of devoting resources to  
accompany this process, in terms of time and knowledge. 
While customers and NATS were all highly motivated to en-
gage, the capacity to do so was somewhat more mixed. Apart 
from the major (national) airlines, attendance was limited, 
and even among these, it was only the national flag carrier, 
British Airways, that regularly attended with more than one 
participant. The question of how much capacity such cus-
tomer engagement processes require also relates to NATS 
and its capability in shaping its business processes around 

engagement processes rather than customer engagement 
performances being shaped by priorities set in internal NATS 
processes. 

Finally, the responsiveness dimension relates to the percep-
tion of participants as to what extent customer engagement 
encourages information input and processes. Responsiveness 
is therefore not understood here as immediately responding 
to any demand, but in terms of justifying options in a satis-
factory manner. Customers here were somewhat divided be-
tween those who regarded the exercise as ‘window dressing’ 
and those who were broadly satisfied by demanding more 
transparency in the way in which NATS had selectively re-
sponded (or not) to input during the process. 

In sum, the SIP raises important issues about customer en-
gagement processes in general. Firstly, it highlights the critical 
nature of having a shared understanding of the fundamental 
purpose of the engagement process. Secondly, it emphasizes 
the importance of providing the right level of consistent high 
level information, backed up by detailed information, that 
allows customers to engage in an informed way rather than 
be ‘dumbfounded by minutiae’ (as one participant admitted). 
Thirdly, it also highlights the capacity limitations of partic-
ipants; it was widely agreed that if all European air traffic 
management operators engaged as widely as NATS, then no 
airline could engage with all of these processes in any exten-
sive way. This raises also the issue about who counts as a 
‘customer’. The SIP process was nearly exclusively about the 
immediate (paying) customers, namely airlines, but also in-
creasingly involved airports. 

Customer engagement is the name of the game in contempo-
rary economic regulation. However, rather than simply advo-
cating ‘more’, one should carefully consider the exact setting 
of particular engagement processes, focus on information 

requirements to support active engagement by ‘customers’, 
however defined, and consider the resource limitations of 
those parties that are supposed to be engaged. The central 
question, therefore, is about designing processes that reduce 
capacity demands on participants. If customer engagement is 
to be chosen as a viable regulatory strategy that can improve 
public services and incentivize behaviour of regulated mo-
nopolies, these issues need to be taken into account. Without 
addressing them, the whole interest in customer engagement 
in economic regulation risks becoming ‘last week’s salad’ rath-
er quickly.
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carr news carr news carr

We were greatly saddened to learn 
about the unexpected and sudden death 
of our designer Harald Müller. Since 
taking over this role in 2014, Harald 
introduced a new and distinctive design 
to this magazine. Although he never 
actually visited carr, he was very much 
part of our community. 

We welcome Jana Rauthenstrauch who 
has joined us as new designer.

Over the summer, carr conducted com-carr conducted com-carr
missioned research for the Statistics Au-
thority, the official statistics regulator, 
and for NATS, the main UK provider of 
air traffic control. 

We also have welcomed Mauricio Dus-
sage Laguna from CIDE in Mexico as 
part of our joint Newton Fellowship 
programme grant and Bruno Cunha 
from IPEA in Brazil as visitors.

carr discussion paper carr discussion paper carr

Algorithmic regulation
Leighton Andrews, Bilel Benbouzid, 
Jeremy Brice, Lee A. Bygrave, David 
Demortain, Alex Griffiths, Martin Lodge, 
Andrea Mennicken, Karen Yeung, carr
Discussion Paper 85.

carr publications carr publications carr

Comparing blunders in government
Will Jennings, Martin Lodge and Matt 
Ryan, European Journal of Political Re-
search, doi: 10.1111/1475-6765.12230

Customer engagement in UK water 
regulation: towards a collaborative 
regulatory state?
Eva Heims and Martin Lodge, Policy 
& Politics, doi.org/10.1332/03055731
7X15046029080815

Editorial – Symposium: accounting 
and actorhood  
Michael Power (2017), Accounting, Or-
ganizations and Society 59: 1–2.

Editorial – Themed section on finan-
cial accounting as social and organi-
zational practice: exploring the work 
of financial accounting
Michael Power with Joni Young and 
Keith Robson (2017), Accounting, Or-
ganizations and Society 56:  35–7.

Regulatory crisis: negotiating the con-
sequences of risk, disasters and crises
Bridget Hutter and Sally Lloyd-Bostock 
(2017), Cambridge: Cambridge Univer-
sity Press.

Risk resilience, inequality and envi-
ronmental law
Edited by Bridget Hutter (2017), Chel-
tenham: Edward Elgar, July 2017

Wisdom of the patients: predicting 
the quality of care using aggregate 
patient feedback
Alex Griffiths and Meghan Leaver, 
BMJ Quality & Safety, doi:10.1136/bm-
jqs-2017-006847

carr seat carr seat carr

Regulation of logistics infrastructures 
in Brazil – introduction to carr/RAND 
Europe report
Christian van Stolk and Martin Lodge 
(2017).

carr events carr events carr

Over the past few months, carr organ-carr organ-carr
ized a range of workshops and lectures 
as part of its ESRC-funded ‘Regulation 
in Crisis?’ seminar series. One interna-
tional workshop on Regulation Inside 
Government returned to a theme that 
has been at the heart of carr’s research 
since the early 2000s. The discussion 
focused in particular on changes over 
the past two decades, involving con-
tributions from Barbara Fredericks 
(Montgomery County Ethics Com-
mission), Christopher Hood (Oxford), 
Steve Linick (Inspector General, US 
State Department) and Richard Thomas 
(Which?, and former UK Information 
Commissioner).

In addition, we hosted Cathryn Ross, 
chief executive of Ofwat, for a lecture 
on The Future of Economic Regulation 
in June 2017. In this talk, Cathryn high-
lighted the challenges facing economic 
regulation in the UK and also suggested 
that further consideration should be 
given to greater cross-sectoral regula-
tion. The lecture and the podcast of the 
event are available on the carr website.carr website.carr

Together with King’s College Lon-
don’s Centre for Technology, Ethics, 
Law & Society (TELOS), carr held an carr held an carr
international workshop on Algorith-
mic Regulation. Keynote speaker was 
Helen Nissenbaum from New York 
University. Other external contributors 
included Leighton Andrews (Cardiff), 
Lee Bygrave (Oslo), Nello Cristianini 
(Bristol), David Demortain (Laboratoire 
Interdisciplinaire Sciences Innovations 
Sociétés),  Mireille Hildebrandt (VU 
Brussels), and Michael Veale (UCL).

carr news

Sociétés),  Mireille Hildebrandt (VU 

In May, carr hosted the formal book carr hosted the formal book carr
launch of Regulatory Crisis: negotiat-
ing the consequences of risk, disasters 
and crises. The co-authors, Bridget Hut-
ter and Sally Lloyd-Bock, were joined by 
the Chief Executive Officer of the Civil 
Aviation Authority, Andrew Haines, to 
consider how a regulatory crisis can 
emerge from a disaster, and what we 
can learn about regulation by consider-
ing disasters, including the capacity of 
regulators to actively manage secondary 
regulatory crises.

As part of the international research 
programme QUAD (Quantification, 
Administrative capacity and Democra-
cy), carr members presented their work carr members presented their work carr
at the 33rd EGOS (European Group for 
Organizational Studies) Colloquium, 
Copenhagen Business School, in July 
2017. This included papers on ‘Quantify-
ing the User in Public Sector Regulatory 
Reform’ (Alex Griffiths and Andrea 
Mennicken, co-authored with Maarten 
Hillebrandt, University of Bielefeld, 
Daphne van Kleef, Leiden University, Ja-
cob Reilley, Helmut Schmidt University, 
Hamburg, from the QUAD project team), 
‘Governing through Value: Public Ser-
vice and the Asset Rationale’ (Andrea 
Mennicken, co-authored with Fabian 
Muniesa, QUAD project team member 
based at Mines ParisTech) and ‘Assem-
bling Calculative Infrastructures’ (An-
drea Mennicken, co-authored with Liisa 
Kurunmäki and Peter Miller, members 
of the QUAD project at LSE/ carr).

carr activitiescarr activitiescarr

Jeremy Brice presented a paper on 
‘Resilience and Anticipation: Shifting 
Relationships’ at a GFS Resilience of the 
UK Food System Programme workshop 
on ‘resilience concepts and their appli-
cations’ in September 2017.

Lydie Cabane attended the French 
Political Science Association annual 
meeting in Montpellier in July 2017 and 
presented TransCrisis research on ‘The 
European Government of Crisis’ (with 
Martin Lodge).

Alex Griffiths met a delegation of Ca-
nadian care home regulators to discuss 
risk-based approaches.

Bridget Hutter attended the annual 
meeting of the Nordic Societal Security 
Program in Copenhagen in June 2017 
and presented a paper on ‘From Regula-
tory Enforcement to Regulatory Crisis: 
Changing Conceptions of Regulation’ 
at a workshop on risk regulation at the 
Université Paris Dauphine in Paris in 
June 2017.

Martin Lodge presented the work of 
the TransCrisis consortium during the 
mid-term conference, a fellow Hori-
zon2020 project, EMUchoices, in Rome 
in July 2017. He presented two papers 
at the annual American Political Science 
conference in San Francisco (30 Au-
gust – 3 September), on the ‘European 
Management of Crisis’ (with Lydie Ca-
bane) and on ‘Comparing Blunders in 
Government’ (with Will Jennings and 
Matt Ryan). In September, Lodge gave 
the keynote speech on ‘better regulation 
– theory and reality’ at the joint confer-
ence of the Swiss Evaluation Society 
and the Swiss Society for Legislation in 
Berne, contributed to a discussion on 
‘political science and public administra-
tion’ during a workshop on ‘The Many 
Disciplines of Public Administration’ at 
the University of Potsdam, and gave a 
lunchtime seminar on regulatory capac-
ity at Ofwat.

Andrea Mennicken presented a paper 
on the governing of failure in the NHS 
(co-authored with carr associates Liisa carr associates Liisa carr
Kurunmäki and Peter Miller ) at the uni-
versities of Leicester and Strathclyde 
in April and May this year. She served 
as panellist to the ‘Author meets Critics’ 
panel on Wendy Espeland and Michael 
Sauder’s ‘Engines of Anxiety: Academic 
Rankings, Reputation, and Accounta-
bility. Russell Sage, 2016’, at the 29th 
Annual Conference of the Society for 
the Advancement of Socio-Economics at 
the Université Claude Bernard, Lyon (29 
June – 1 July). Mennicken was also an 
invited speaker at the conference ‘The 
Making of Neoliberalism: Historical 
and Social Science Perspectives’ of the 
Max Planck Institute for the Study of 
Societies, Cologne, Germany, 13–14 July. 

During July 2017, Mike Power delivered 
the keynote address on ‘How to be a 
Good Constructivist’ for the Emerging 
Scholars Colloquium during the Critical 
Perspectives on Accounting Conference 
at the University of Laval, Quebec, Can-
ada. He also presented a paper during 
the main conference on ‘The Residual 
Organization: memories, meals and 
mates’. He also presented a joint paper 
with Renata Stenka from Henley Busi-
ness School on ‘Mediating Outrage and 
Accounting: the Dynamics of Moral 
Audit’ at the EGOS Conference at the 
Copenhagen Business School. 
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