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Freedom of movement in the European Union:
Visa liberalisation in the Western Balkan countries

Milica Petrovic

ABSTRACT
In November 2009 the Former Yugoslav Republic of Macedonia, Montenegro and
Serbia were granted visa-free travel to the European Union (EU). In May 2010 a
proposal was launched to grant the same privilege to the remaining two Balkan
countries of Bosnia and Herzegovina and Albania. What were the underlying interests
of the EU for this change of policy? Schimmelfennig puts forward path dependency,
or the EU’s rhetorical entrapment to deliver its political promise. Guild and Buzan
show a change in discourse on behalf of the EU and a consequent desecuritization of
the region from the EU’s point of view. The European institutions all stick to the
‘technical roadmap’ argument. All these approaches are necessary to understand the
issue comprehensively, but at the same time – leaving aside political bargaining at the
surface – all theories prove the same thing, i.e. that eventually the EU intends to
include the Western Balkan countries in its club.
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FREEDOM OF MOVEMENT IN THE EUROPEAN UNION: VISA LIBERALISATION
IN THE WESTERN BALKAN COUNTRIES
1. Introduction: context
By making free movement a key value in its relations with neighbouring countries
and promising that they too will be able to share in these great freedoms of
movement in the future even if they do not join the Union’s political institutions, the
European Union has raised hopes beyond its borders. (Bigo, 2009:583)

The right to free movement of persons has been anchored in European law and
values since the Treaty of Rome in 1957 (Hix, 2005:347). Persons in this case are ‘defined as
all individuals living on the territory of the European Union, i.e. citizens of the Member
States of the Union plus all third-country nationals residing legally within Europe’s borders’
(Bigo, 2009:579). It was not until the establishment of the Single European Act in 1985 (Hix,
2005:347), which entailed the creation of the Single Market along with the removal of all
internal physical barriers, that freedom of movement and the question of borders began to
have tangible implications for the citizens of the European Union (EU).

The removal of internal frontiers was first institutionalised with the Schengen
Agreement in 1985, signed intergovernmentally between the Benelux, France and Germany
(Guild, 2009:178). Despite the fact that it was signed outside of the EU treaty framework
initially, the Schengen Agreement was a direct spill-over of the removal of internal barriers
with the creation of the Single Market. According to Huysmans, this is the point where there
was a clear ‘move from an economic space to an internal security space’ (2006:85). Over the
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years, several EU countries joined the agreement and the Treaty of Amsterdam incorporated
Schengen into the acquis in 1999, though with an opt-out by the UK, Ireland and Denmark
(Hix, 2005:348). As a result, not only did Schengen legally abolish internal borders and
institutionalise freedom of movement within the EU, it also established a more defined EU
external border and ‘a system for common conditions of entry and exclusion of third country
nationals into the combined territory’ (Bigo in Bigo&Guild, 2005:64). The latter was
formalised through the 2001 Council Regulation ‘listing the third countries whose nationals
must be in possession of visas when crossing the external borders and those whose nationals
are exempt from that requirement’ – or more simply, the official Schengen (three month)
travel visa policy.1 The criteria for visa exemption or requirement are as follows:

The determination of those third countries whose nationals are subject to the visa
requirement, and those exempt from it, is governed by a considered, case-by-case
assessment of a variety of criteria relating inter alia to illegal immigration, public
policy and security, and to the European Union's external relations with third
countries, consideration also being given to the implications of regional coherence
and reciprocity.2 (italics mine)

Basically, the Regulation distinguishes between a black list, i.e. visa requirement
(Annex I), and a white list, visa exemption (Annex II). Since 2001, the Regulation has been
amended 5 times, (excluding the last amending regulation from November 2009) with
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several transfers of countries from one Annex to another.3 This paper will analyse in depth
the most recent (2009) visa liberalisation concerning three Western Balkan countries,
together with the current proposal for an additional waiver for the remaining Western
Balkan countries (expected at the end of 2010).
It is highly interesting to question why and how these changes in EU visa policy
assessment came about. When do certain countries stop being a public security threat or a
socio-economic nuisance in terms of illegal migration? And more importantly: why? There
have been developed several theories concerning security and migration in general.
Concerning the Western Balkans, the strongest theory standing is the one connected to
enlargement. Schimmelfennig describes this as the EU’s ‘rhetorical entrapment’, i.e. the EU’s
promise as it were to eventually include the Western Balkans in its club (2005:163). Guild, on
the other hand, looks at the three criteria mentioned in the 2001 visa regulation and
concludes that most countries on the white list conform to a Western norm in terms of
wealth, religion and ethnicity (Groenendijk et al, 2003:97). Does this suggest that the
Western Balkan immigrants pose less of a security threat nowadays? No more wars, no more
extreme poverty, no more refugees? This, then, is linked to Buzan’s societal security theory,
which in the European context is defined by regionalisation (Buzan 1998 and 2003). Both
Buzan’s and Schimmelfennig’s approaches seem to suggest that the EU has specific interests
when dealing with the Western Balkans. Or is the recent visa liberalisation simply the
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technical result of the strict follow-up of the roadmaps established since the Thessaloniki
summit in 2003?
This paper will first examine the abovementioned theories related to visa policies,
freedom of movement, security and enlargement. Subsequently, it will carry out an in-depth
analysis and paper-trail of the latest two visa liberalisations for the Western Balkan
countries. Finally, it will bring theory and case-study together in an attempt to uncover the
major underlying dynamics and interests driving these policies in practice, and to prove that
all theories are intertwined and necessary to understand this issue comprehensively.

2. Theoretical approach: security & enlargement
a. Schimmelfennig: political commitment/rhetorical trap
The first theory that we shall be looking at is Schimmelfennig’s ‘community trap’ or
path dependency theory. His theory is related to the 2004 Big Bang enlargement, and the
basic question underlying his research is ‘why did the EU expand?’ (2005:142). Even though
the 2004 and 2007 enlargements consisted only of countries of Central and Eastern Europe
(CEEC), and Malta and Cyprus, parallels can nevertheless be drawn with the South-eastern
European countries. Both groups of countries share a heritage of communism and Slav
culture and language to a large extent. Since the fall of the Iron Curtain, a determinate
separation from Western Europe has gradually disappeared. And since European integration
was from the beginning considered to be legitimated by an ideology of a pan-European
community, it seems only logical to expect the eventual inclusion of these countries in the
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EU (2005:143). However, the decision to actually let the CEEC accede to the EU, as well as to
open the borders to the South-eastern European countries, seem to suggest there must be a
more solid reason than simply a logical expectation underlying these events. Schimmelfennig
argues that rationalist theory and sociological institutionalism cannot account for it entirely,
and that in fact eastern enlargement (and analogously the Western Balkan visa
liberalisation) is a result of the EU’s promise to commit, i.e. its ‘rhetorical trap’.
Rationalist theory could explain the coming together of state preferences and
interstate bargaining, but cannot explicate its outcome as a ‘result of egoistic cost-benefit
calculations and patterns of state preferences and power’ (Schimmelfennig, 2005:143). In
terms of benefits, CEEC enlargement had a political advantage because it was seen as an
instrument to stabilise the region (2005:144). It also created an opportunity for an economic
benefit via trade and investment (Ibid.). Geographical proximity played an important role,
since Member States closer to the region would gain more than remote ones. This for
instance also correlates with Great-Britain’s somewhat reversed pro-enlargement stance.
The CEEC are neither geographically close to Great-Britain, nor are they economically
important, but British Europhobia calculated that ‘extensive widening of the Community
would prevent its further deepening and dilute the achieved level of integration’ (2005:147).
Moreover, enlargement would overall also have costs and losses, especially for the more
agricultural and less developed Member States. All CEECs would become ‘structural net
recipients’, meaning that EU transfers to these countries would outweigh the CEEC’s
contributions to the Community budget (2005:146). As a result, by simply adding up pros
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and cons, benefits and costs, an outcome of interstate bargaining in this case would not lead
as easily to an overall majority supporting full enlargement beyond simple association.
The rationalist approach cannot solely account for the enlargement outcome because
there is a social element lacking. According to Schimmelfennig, only sociological
institutionalism could explain the actual outcome of enlargement (2005:151). The contextual
and institutional environment of liberal principles of social and political order matters
because ‘states that share the collective identity of an international community and adhere
to its constitutive values and norms are also entitled to join its organizations’ (Ibid.) This was
already mentioned in the conclusions of the European Presidency at the Lisbon Council in
June 1992: ‘The principle of a Union open to European states that aspire to full participation
and who fulfil the conditions for membership is a fundamental element of the European
construction.’ (Ibid.) As a result, if candidate countries are democracies, respect the rule of
law and human rights, conform to the ‘community principle of open-market economy with
free competition’, and accept the acquis communautaire, then there seems to be nothing in
their way of acceding to the EU (Schimmelfennig, 2005:152).
Despite the fact that sociological institutionalism can perhaps explain the output, and
that the rationalist approach can account for the bargaining process, according to
Schimmelfennig the input driving the process can only be explained through rhetorical
action (2005:154). The EU’s legitimacy depends on the political commitment it has
undertaken earlier on:
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[T]he Community has committed itself ideologically and institutionally to the integration
of all European liberal societies from its beginnings and has continually confirmed this
commitment in its rhetoric. This rhetorical commitment created the prerequisite for
effective shaming during the enlargement process. The ‘drivers’ among the members
states as well as the associated CEE states regularly justified their demands for
enlargement on the grounds of this commitment and of the community’s collective
identity. These arguments effectively ensured that enlargement policy has remained on
track in spite of difficult practical problems and major distributional conflict. Rhetorical
commitment led to rhetorical entrapment. (Schimmelfennig, 2005:157)

A similar rhetorical commitment was also established for the Western Balkans at the
European Council in Thessaloniki in March 2003:
The Western Balkans and support to their preparation for future integration into
European structures and ultimate membership into the Union is a high priority for the EU.
The Balkans will be an integral part of a unified Europe. The ongoing enlargement and
the signature of the Treaty of Athens in April 2003 should inspire and encourage the
countries of the Western Balkans to follow the same successful road of reforms and to
increase their efforts in that direction.4 (italics mine)
At that Council, the actual perspective of visa liberalisation for the Western Balkans was
announced in the field of Justice and Home Affairs cooperation. Consequently,
Schimmelfennig’s ‘rhetorical entrapment’ could serve as one of the main factors explaining
the visa waiver regulation for the Former Yugoslav Republic of Macedonia (henceforth
FYROM), Montenegro and Serbia in November 2009, and for the proposed waiver for
Albania and Bosnia and Herzegovina in 2010. In fact, the recent visa liberalisation in the

4
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Western Balkans is the ‘first genuinely tangible phase’ in the enlargement/accession
perspective, a Council Official confirmed.5

b. Guild: 3 criteria assessment
Guild takes a closer look at the three criteria for visa requirement or exemption
presented in the original 2001 visa regulation and concludes that these conditions are
strongly related to security issues (from a Western point of view). As mentioned in the
introduction, the three criteria are illegal migration, public policy and security, and
international relations. Interestingly, the three criteria are nowhere elaborated, despite the
fact that they keep returning in all the documents published by the European Commission,
the European Parliament and the Council. That is why Guild’s in-depth analysis and
interpretation of the criteria is so crucial for uncovering the underlying meaning of these
conditions.
The most obvious criterion is illegal migration because ‘the visa rule constitutes an
essential instrument for controlling migratory flows’ (Groenendijk et al, 2003:92). Since the
war in the Balkans is over, one could assume that the West no longer sees that region as
refugee-producing – and hence no longer as a migration burden. Or vice versa, one could
also presume that by offering a country visa-free travel, the citizens of that country are no
longer entitled to claim asylum. Another important element in the combat against illegal
5
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migration are readmission agreements.6 This is an agreement between the EU and a third
country, permitting the EU to expulse illegal immigrants to that third country because it was
the country of origin or transit of the migrants in question. 7 Secondly, public policy and
security relates to police and public order cooperation in terms of organised crime. Of
course visa restrictions were not able to completely stop or prevent cross-border crime, but
the EU was unable to open its border to a politically unstable environment in the early postwar period. Now, however, it seems that the EU is willing to confide in these countries, not
in the least because of accession candidacy conditions on which certain reforms depend. 8
Finally, the criterion of external relations concerns the ‘underlining type of relations the EU is
intending to establish or maintain with a third country’ because a given visa regime also has
implications for regional coherence (2003:93).
Of the approximately 200 countries in the world, 131 countries and 3 territories were
on the black visa list (Annex I) in 2001; 43 countries and 2 territories were on the white one
(2003:93). In 2009, there were still over 120 countries on the black list, of which almost all of
the countries from the African continent, Middle East (except Israel), non-EU Europe, Asia

6

Proposal for a COUNCIL REGULATION amending Regulation (EC) No 539/2001, COM(2009) 366 final
2009/0104 (CNS) p.4
7
European Stability Initiative, Esiweb: ‘Readmission agreements’
8

‘Thessaloniki Agenda for the Western Balkans’, European Commission: ‘The EU stresses that the pace of
further movement of the Western Balkan countries towards the EU lies in their own hands and will depend on
each country’s performance in implementing reforms, thus respecting the criteria set by the Copenhagen
European Council of 1993 and the SAP conditionality.’

Milica Petrovic

11

and the Indian sub-continent (Guild, 2009:184). When taking illegal immigration and crime
as individual criteria for visa applications, ‘the Union is in effect stating that nationals of
some countries are by definition more likely to be illegal immigrants or criminals than
nationals of other countries’, Guild argues (2003:94). What or who determines if a person is
likely to be a risk? That is where international relations come into play, because it is easier
for the EU to pigeonhole countries on a sort of group-basis:
The Union is imposing its model of international relations – regional coherence – on
other regions irrespective of whether they have in place the structures for
determining and achieving common interests. Because the Union is a regional entity
so it will treat other regions as coherent entities notwithstanding the fact that those
regions are composed of states which reject the principle of common regional
interest. (Groenendijk et al, 2003:96)

Taking a closer look at all the groups of countries that are on the black list, Guild
discovers three elements on the basis of which these countries are being discriminated
against: ethnicity, religion and wealth (2009:184). Most of these countries are non-Christian
(or even non-Catholic), not white Caucasian, and with a low GDP in comparison to the West.
All in all, they are countries that are either economically uninteresting to the EU or sociopolitically problematic. In addition to that, ‘the lack of requirement to justify the treatment
of each country separately means that it is impossible to tell which part of which justification
[criterion] is in action’, Guild explains (2003:97).
As a result, Guild’s approach seems to suggest that visa liberalisation in the Western
Balkans came about not necessarily because each of the three conditions was actually
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fulfilled, but because these countries overall ceased to be a socio-political and economic
burden or nuisance in the eyes of the West – i.e. a subjective change of viewpoint and
discourse on behalf of the West concerning the Western Balkans.
c. Buzan: regional desecuritization
Buzan’s theory of regional and societal security brings together elements of both
Schimmelfennig’s and Guild’s approach. In the 2001 visa regulation the notion of security is
clearly linked to freedom of movement, borders and migration through the three criteria.
Buzan defines security and securitization as an additional, higher level of politics:
‘Security’ is the move that takes politics beyond the established rules of the game and
frames the issue either as a special kind of politics or as above politics. Securitization can
thus be seen as a more extreme version of politicization. (Buzan et al, 1998:23)

Visa policy and migration control is part of societal security, Buzan explains (1998:22).
‘[W]hether migrants or rival identities are securitized depends upon whether the holders of
the collective identity take a relatively close-minded or a relatively open-minded view of
how their identity is constituted and maintained.’ (Ibid.) Of course, as Guild also suggested,
there is no objective standard by which to measure a security risk. Securitization is
necessarily subjective. What is important, Buzan argues, is than one understands that
security is not the default position but the negative, and that only desecuritization can figure
as a long-term tenable option in a European context of political and economic cooperation
(1998:29).
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As Guild also mentioned, security in Europe is heavily regionalised. According to
Buzan this is a consequence of the end of the Cold War era which entailed the collapse of a
bi-polar world (1998:9). There were no longer two strong leaderships at global level, hence
the regionalisation of power. When it comes to the Balkans, Buzan puts forward that its
eventual integration in Europe has been latently present ever since the fall of the Iron
Curtain. It became obvious during the wars in the 1990s which ‘came to underline the
coherence of Europe: interventions were partly conducted in the name of Europe and
European values, and afterwards the Balkans was reintegrated into the plans for EU and
NATO enlargement’ (Buzan& Wæver, 2003:378). Not only did the West influence or interfere
in the Balkans, the Balkans too contributed to a kind of security interdependence, especially
in the field of immigration (2003:388). As a result, the West could not pretend that the
instability in South-eastern Europe was not its problem because it affected it too.
‘Enlargement follows from this, because if Eastern Europe is left forever in the old ‘system of
balance’, this will spill back on Western Europe’, Buzan explains (2003:362).

This brings us somewhat to Schimmelfennig’s enlargement and rhetorical entrapment
thesis. Schimmelfennig only accounts for the fact that the EU promised accession to the
Balkans – but he did not explain why. Bringing Buzan’s desecuritization and regionalisation
approach together, the combination seems to suggest that the EU was primarily trying to fix
a security problem, i.e. to desecuritize the Western Balkan region which had strong sociopolitical spill-overs into the rest of Europe. Today, ‘the Balkans seems to be on a track that
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will eventually transform it into an integral part of Europe – not a part without problems but
with the more ‘normal’ East Central European problems’ (2003:378). As a result, the recent
visa liberalisation seems to be a logical consequence in a policy of overall desecuritization
and eventual inclusion.

3. Case study: Paper trail analysis of the 2009 amending regulation + 2010
continued proposal

a. 2001 Regulation
[T]he Council is to adopt rules relating to visas for intended stays of no more than three
months, and in that context it is required to determine the list of those third countries
whose nationals must be in possession of visas when crossing the external borders and
those whose nationals are exempt from that requirement.9

The abovementioned was presented in the preamble to the original 2001 visa regulation
that for the first time fully harmonised EU visa policy. It is in this text that the Commission
set out the three criteria concerning illegal immigration, public policy and security, and the
EU’s international relations for visa requirement or exemption. In spite of Norway,
Liechtenstein and Iceland not being EU-countries, because they are part of the Schengen-

9
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protocol they were also exempted from visas.10 Article 1 of the 2001 regulation established
the differentiation between Annex I, the black-listed countries requiring visas, and Annex II,
the white-listed countries exempt from it.11 As already confirmed by Guild, Annex I is a very
long list of countries that in 2001 also included Albania, Bosnia and Herzegovina, the then
‘Federal Republic of Yugoslavia (Serbia-Montenegro)’, and the Former Yugoslav Republic of
Macedonia.12 Croatia was then already put on the white list.
b. 2009 Proposal
The Proposal for a Council Regulation amending Regulation 539/2001 in July 2009
introduced the intention to transfer Macedonia (FYROM), Montenegro and Serbia to Annex
II, though after compliance to the criteria concerning illegal immigration and public policy.13
Before presenting the actual amendment in the proposal, the Commission gave an
explanatory introduction accounting for its intention. It stated that the visa liberalisation was
a consequence and follow-up of the 2003 Thessaloniki agenda:
The “Thessaloniki agenda” confirmed in particular that the perspective of visa
liberalisation for the Western Balkan countries is a goal linked to the progress of the
countries concerned in implementing major reforms in areas such as the strengthening
of the rule of law, combating organised crime, corruption and illegal migration and the
strengthening of their administrative capacity in border control and security of
documents. 14

10

COUNCIL REGULATION (EC) No 539/2001 p.3
Ibid.
12
COUNCIL REGULATION (EC) No 539/2001 p.7-11
13
Proposal COM(2009) 366 final 2009/0104 p.2
14
Proposal COM(2009) 366 final 2009/0104 p.3
11
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On January 1 2008, Visa Facilitation Agreements were launched for the five Western
Balkan countries.15 Roadmaps were set out reconfirming the 2001 criteria and each country
was encouraged to make adaptations and fulfil these conditions, though the Commission
kept reiterating that the speed with which it was making progress and the eventual visa
liberalisation were completely in the hands of each country.

During 2008 and 2009 the

Commission monitored their development, and based on the first results of the follow-up,
the proposal for amending the 2001 visa regulation was introduced.

By the time the proposal was launched, the Commission considered FYROM to have met
all the benchmarks, with Serbia and Montenegro still needing to improve their respective
legal frameworks concerning internally displaced persons and migration and organised
crime.16 For the first time Kosovo was also considered in terms of visas. A Coordination
Directorate would be established in Belgrade ‘solely in charge of processing all passport
applications received from persons residing in Kosovo under UNSCR [United Nations Security
Council Regulation] 1244/99’.17 Because there is still no consensus among all EU Member
States on the recognition of Kosovo’s independence18, the Commission thought it unfeasible
and unadvisable to include Kosovo in Serbia’s visa free regime:
Therefore, in view of security concerns regarding in particular potential for illegal
migration from persons residing in Kosovo and persons whose citizenship certificate
15

Proposal COM(2009) 366 final 2009/0104 p.4: Serbia (30 January 2008), the former Yugoslav Republic of
Macedonia (20 February 2008), Montenegro (21 February 2008), Albania (3 March 2008), Bosnia and
Herzegovina (26 May 2009)
16
Proposal COM(2009) 366 final 2009/0104 p.6
17
Proposal COM(2009) 366 final 2009/0104 p.7
18
On 22.07.2010 the ICJ ruled that Kosovo’s independence was no violation of law (euobserver).
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has been issued for the territory of Kosovo under UNSCR 1244/99 and in the absence
of any verification of the passport issuing procedures followed by the Serbian
authorities for this category of persons, the Commission considers that holders of
Serbian passports issued by the specific Coordination Directorate (in Serbian:
Koordinaciona uprava) should be excluded from the visa free regime for Serbia.19

Before, there was no mention of Kosovo at all in the EU’s visa policy, now Kosovo would be
added to Annex I. As for Albania and Bosnia and Herzegovina, there was still a lot of progress
to be made in order to meet the benchmarks, but the Commission was dedicated to
transferring the two countries to Annex II as soon as they fulfilled the criteria.

Finally article 2 of the proposal provided for the inclusion of FYROM, Montenegro and
Serbia (without Kosovo) in Annex II, though the visa exemption would only apply to holders
of biometric passports. The latter is an additional level of document/passport security,
introduced for the entire Schengen-zone, which combines finger prints and photographic
data with a paper passport.20 A Commission Official confirmed that the biometric passports
are designed according to ICAO (International Civil Aviation Organization) standards and that
they are an absolute condition for visa-free travel, not in the least because they are the most
easily measurable condition.21 As could be expected, such a measure and condition raises
questions on privacy protection and intrusion, and proves that visa-free travel can only
happen with an undeniable element of control.

19

Proposal COM(2009) 366 final 2009/0104 p.7
Euractiv: ‘EU countries to issue biometric passports by end 2005’ (10.06.2004)
21
Interview Commission Official, DG JLS, Unit Visa Policy (14.07.2010)
20
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c. From Proposal to Regulation amending Council Regulation 539/2001

The decision-making process for the proposed 2009 amending regulation happened
under consultation procedure for the European Parliament (EP) and qualified majority voting
(QMV) for the Council of Ministers. As a result, the EP was invited to express its opinion on
the proposal presented by the Commission, but the Council was not obliged to take this into
consideration. The EP proposed several amendments to the Commission’s proposal. First of
all, it wished to include all the Western Balkan countries at once because it was advocating
equal treatment for the whole region.22 Of course, each country would be assessed
individually and expected to meet all the benchmarks, but a second amending regulation
would be avoided this way. Secondly, the EP was of the opinion that also a visa dialogue
should be opened up with Kosovo.

EP rapporteur Tanja Fajon (from the Social and Democrat Alliance) for the LIBE
committee (Justice, Liberty and Security) in the EP, responsible for the report on the
proposal, added an explanatory statement to the draft. Firstly, she put forward that the only
way to actually achieve prosperity and stability in that region was to treat all the people in
that region equally. Splitting the visa-free area up would create divisiveness within the
region. Fajon warned that the EU’s visa policy may be about purely technical decisions, but

22

Draft EP Resolution: proposed EP amendments, 27 October 2009.
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one should keep in mind their political impact. That is why all the Western Balkan countries
should be added to the proposal, including Albania and Bosnia and Herzegovina, she argues.
Incorporating both countries already in the amending regulation would not only prevent a
lengthy and bureaucratic process, it would also ‘motivate the Bosnians and Albanians to
work harder’, a staff member of Tanja Fajon confirms.23 Secondly, Fajon argued that
including Kosovo into the visa dialogues would not correspond to an automatic acceptance
of its independence: ‘I believe that the Parliament should put pressure on both the
Commission and the Council to find a way to initiate the visa liberalisation process while
respecting Kosovo's status under UNSCR 1244/99 and division between the Member States
towards its declaration of independence. This is without prejudice to the status of Kosovo.’24

Less than a month later the EP presented a second resolution on the texts adopted
reiterating its core opinion in a joint statement with the Council, stating that ‘The European
Union strongly supports the goal of the abolishment of the visa regime for all the countries
of the Western Balkans.’25 This was also confirmed by rapporteur Sarah Ludford for the AFET
committee (Foreign Affairs), stating that the overall support for the Fajon report was the

23
24

E-mail correspondence with staff member of Tanja Fajon (23.07.2010)
Draft EP Resolution: proposed EP amendments, 27 October 2009.
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EP legislative resolution of 12 November 2009 on the proposal for a Council regulation amending Regulation
539/2001
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expression of the ‘definite aim of visa liberalisation for all the citizens of the Western Balkans
as soon as possible.’26

d. Council Regulation 1244/2009 of 30 November 2009

amending

Regulation 539/2001
The Regulation was adopted less than half a year after the initiated proposal, with a
text pretty much identical to the proposal. Only FYROM, Montenegro and Serbia were
transferred to Annex II, Kosovo was put in Annex I, where Albania and Bosnia and
Herzegovina still remained. The visa liberalisation applies everywhere in the Schengen-zone,
though not in the entire EU zone. Since the UK and Northern-Ireland are not part of the
Schengen protocol, they are not taking part in the adoption of this amendment and are not
bound by or subject to its application.27
Given the fact that decision-making was happening under consultation, the Council
was free not to take into account the EP’s amendments when approving the Commission’s
proposal – which it also did not do. The Commission published a Communication in
November in which it explained why it did not accept the EP’s amendments. First of all,
‘*t+he Commission did not agree with the ‘technique législative’ used by the EP to pass the

26

EP: Debate on Regulation Amendment , MEP Sarah Ludford ‘Third country nationals subject to or exempt
from a visa requirement when crossing external borders (debate)’
27
COUNCIL REGULATION 1244/2009 p.2
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positive signal to Bosnia and Albania.’28 Secondly, concerning the EP’s proposed
amendments on the recitals in the preamble, the Commission deemed them to ‘go beyond
the scope of the present proposal and should not be added to the preamble of this
proposal.’29 Consequently, the Commission announced that it would not modify its proposal
and hence the Council adopted the proposal on November 30 2009.
Of course, one of the main reasons why the Commission and Council did not take
into account the EP’s amendments, was simply because they did not need to since it was
under consultation procedure, a Commission Official confirms.30 Another reason is that the
Commission was strictly following the laid out roadmaps, and was holding a technical
discussion as opposed to the EP, which had a more political approach.31 This entire process
happened before the ratification and entry into force of the Lisbon Treaty, which turned the
co-decision procedure into the ordinary legislative procedure, making the EP officially colegislator with the Council. As a result, the further visa liberalisation procedure for the
remaining Western Balkan countries will happen under that procedure, and consequently
with a stronger EP.
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e. Proposal for a Regulation offering visa-free travel to Albania and Bosnia
and Herzegovina
Once more benchmarks were met, as promised in Regulation 1244/2009, the
Commission launched a proposal for an additional amendment concerning visa liberalisation
for Albania and Bosnia and Herzegovina on May 27 2010, six months after the other three
Balkan countries entered a visa-free regime. The proposal establishes the transferral of
Albania and Bosnia and Herzegovina to Annex II. ‘[T]his transfer is in line with the political
commitment taken by the European Union on the liberalisation of the short-stay visa
requirement for all Western Balkan citizens as part of the Thessaloniki agenda’, the
Commission puts forward.32 From November 2009 onwards there was a close monitoring of
the visa liberalisation process for Albania and Bosnia and Herzegovina, and a lot of progress
has been made since then. However, the Commission stresses the fact that both countries
should have fulfilled all the benchmarks by the day of adoption of the proposal by the EP and
Council. For Albania, the remaining benchmarks to be met concern the ‘development of a
strategy and policy to support the reintegration of Albanian returnees’, and strengthening of
the legal framework for the fight against organised crime and corruption.33 For Bosnia and
Herzegovina the outstanding conditions also relate to the fight against organised crime and
corruption, and to the ‘establishment of electronic data exchange between police and
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prosecution bodies’.34 Of course, visa-free travel is again only available to holders of
biometric passports.

On 12 July 2010, the EP published a draft report, drawn up again by rapporteur Tanja
Fajon, in response to the proposal launched by the Commission. Important to remember is
that now the decision-making process was post-Lisbon, and hence under co-decision, with
an equally powerful EP as the Council. This time, then, the EP did not have any amendments
to propose. The EP states in the draft that it ‘[a]dopts its position at first reading, taking over
the Commission proposal’.35 The EP also ‘[c]alls on the Commission to refer the matter to
Parliament again if it intends to amend its proposal substantially or replace it with another
text’ and instructs the President of the EP to ‘forward its position to the Council, the
Commission and the national parliaments’.36 Tanja Fajon explains that the main reason why
the EP adopted the proposal without any amendments is because it wishes to see the
process continue ‘smoothly and quickly’, seeing it unnecessary to lose too much time after
visa-free travel has already been granted to the other three countries in the Western
Balkans.37 The sooner visa-free travel is established comprehensively in the area, the faster it
will progress towards political and economic stability. However, Kosovo still remains a
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contested issue due to the disagreement among Member States concerning its status of
independence. Fajon nevertheless encourages the Commission and Council to include
Kosovo in the visa liberalization process so as to facilitate the required structural reforms.
She shows that a purely technical approach to this issue is not enough because it entails
political consequences:

The European Union has a political responsibility to carry out this process. It's
paradoxical that more than 20 years after the fall of the Berlin wall, we still have “visa
walls” in our direct neighbourhood. It's even greater paradox that people there could
freely travel not even 20 years ago. If we want to unite our citizens in our continent,
young people in particular need to be able to travel.38

In the end, all of the Western Balkan countries except for Kosovo will have obtained visafree travel by approximately the end of 2010, just like the EP pushed for.
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Commission and Council then so categorical in delaying the process somehow? If it was only
a matter of months, could they not have waited for all of them to comply to the criteria and
then have simply one amending regulation at a later date? Both the Commission and EP
stress the technical aspect of the criteria: once the conditions are fulfilled, there is the green
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qualify.40 However, as mentioned before, these technical aspects also have an important
political side to them. The next chapter will come back on the theories discussed above,
which tried to account for the recent visa liberalisation in the Western Balkans. This time,
however, the theories will be put in dialogue with the paper trail analysis of the proposals,
drafts, and amending regulation.

4. Linking case study to theory
a. Enlargement & political commitment/entrapment (Schimmelfennig)
Schimmelfennig’s ‘rhetorical entrapment’ – that of a promised enlargement perspective
and consequential path dependency – is of course also related to the notion of security, and
to establishing peace, prosperity and stability in an expanded EU zone (Schimmelfennig &
Sedelmeier, 2005:144). However, according to Schimmelfennig, the underlying reasons for
enlargement do not take away the implications of such rhetorical commitment. Exactly
because from the outset the EU was focussed on creating long-lasting peace in Europe, this
commitment became the ‘founding myth of the EU’ as it were (2005:158). This is precisely
not only why visa liberalisation and eastern enlargement came about, but also why it could
not have been stopped: the EU’s legitimacy was at stake.
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This ‘European perspective’ for the Western Balkans was also mentioned in the Proposal
for a Regulation amending Regulation 539/2001 in July 2009.41 Around the same period,
Herman Van Rompuy – President of the European Council at the end of the same year –
confirmed this vision by stating that the ‘EU is unanimously and unambiguously supporting
the EU perspective for the whole of the Western Balkans.’42 ‘I am a supporter of the EU's
enlargement message to the Western Balkans, and would like to see the whole region move
forward’, he concludes.

This idea was already set out in the Thessaloniki agenda which envisaged the visa
liberalisation process as a step towards the eventual inclusion of the Balkans.43 In the EP’s
draft legislative resolution on the proposal, rapporteur Tanja Fajon’s pro-Balkans approach is
framed in a pro-enlargement perspective as well: ‘If we really want to integrate all the
countries of the Western Balkans in the European Union, the younger generation, in
particular, has to have a chance to travel, to learn about it. Staying behind closed doors for
too long can only strengthen nationalism and deepen ethnical divisions, which, before the
wars, were practically non-existent’ (italics mine).44 In addition, the latest proposal for visafree travel in Albania and Bosnia and Herzegovina literally confirms Schimmelfennig’s
commitment thesis: ‘this transfer [of Albania and Bosnia and Herzegovina to Annex II] is in
line with the political commitment taken by the European Union on the liberalisation of the
41
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short-stay visa requirement for all Western Balkan citizens as part of the Thessaloniki
agenda’ (italics mine).45 Tanja Fajon reiterates this in her draft report on the latter proposal
by putting forward that the ‘European Union has a political responsibility to carry out this
process’ (italics mine).46

Finally, perhaps one of the objective facts that supports Schimmelfennig’s commitment
to enlargement-thesis most strongly is simply that visa policy at the Commission is a
competence shared between DG Justice, Security and Liberty and DG Enlargement.47
Moreover, within the Balkan region Croatia and FYROM are already candidate countries, and
Bosnia and Herzegovina, Serbia, Montenegro, Albania and Kosovo under UNSCR 1244 are
potential candidate countries. 48 ‘As the EU has not finished enlarging, so too the Schengen
area, which mimics but it not identical to it, is also likely to enlarge’, Guild logically
summarises (2009:178).

However, as was mentioned also in the Thessaloniki agenda, the path towards visa
liberalisation and eventual accession is only open to those countries who implement ‘major
reforms in areas such as the strengthening of the rule of law, combating organised crime,
corruption and illegal migration and the strengthening of their administrative capacity in
border control and security of documents’.49 This clearly shows that enlargement may
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indeed by an important factor pushing this process, but that key issues such as security and
illegal migration play an equally important role. That is why Schimmelfennig’s thesis
necessarily needs to be complemented with Guild’s and Buzan’s theoretical approaches.

b. Technical conditionality (Guild)
The three criteria that are mentioned as a condition to visa-free travel in the 2001
Regulation – namely, illegal immigration, public policy and security, and the EU’s external
relations – may seem objective criteria but Guild’s analysis shows how they are used
subjectively to alter bi- and multilateral relationships with the EU. The actual assessment of
the criteria per country in question is not publicly available with the European Commission,
it is simply stated that progress has been made or that a certain benchmark has been
reached. There is however a scorecard drawn up by ESI (European Stability Initiative), which
has put the assessments of progress in roadmap implementation in tables on-line.50
Nevertheless, as said before, the conditions and criteria for visa-free travel are nowhere
really elaborated or explained, so even this scoreboard merely mentions if a country
qualifies or not, if it has improved on a certain criterion or not. Nowhere is it explained how
or why a particular reform occurred. As a result, a certain vagueness remains inherent to the
criteria established by the Commission.
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Officially and formally, the three countries in the Western Balkans received visa waivers
at the end of 2009 because they (allegedly) had met all the benchmarks laid out in the
roadmaps set per country, according to the ‘tailor-made and result-intended’ EU visa
liberalisation policy.51 Interestingly, however, the fulfilment of all three criteria could be
called into question when considering a specific consequential phenomenon that occurred
shortly after the 2009 visa liberalisation: i.e. a rise in asylum seekers from Serbia, Macedonia
and Montenegro in Belgium, Sweden and Switzerland at the beginning of 2010.52 How can
the public policy and security criterion, and the international relations with the EU be
stabilized if those countries still have asylum applicants to the EU?

Three facts should be kept in mind. Firstly, government sources confirmed that the
asylum seekers in questions concerned mainly ethnic Albanians who were misinformed and
manipulated by local agencies promising them a better life abroad.53 Secondly, all of the
asylum applications were rejected because none of them fulfilled the conditions laid out by
the Geneva Convention.54 Thirdly, and most importantly, ‘many citizens of the three
countries have applied for asylum in Western European states without knowing that only
individuals coming from countries which still have a visa regime with the European Union
can apply for asylum status’.55 The EU is of the opinion that since the end of the Balkans
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war, people in that region cannot claim refugee status because there is no longer existence
of a ‘well-founded fear of being persecuted for reasons of race, religion, nationality,
membership of a particular social group or political opinion.’56 This, of course, does not
mean that the socio-economic and often even political situation has stabilized entirely.

Now, the question to ask is whether the EU abolished visa requirements for that region
because it considered the Balkans to be no longer refugee-producing (reaction to public
policy and security criterion) or because it wished to render the Balkans a ‘refugee-free
region’ (response to EU external relations condition)? Following the philosophy of realpolitik,
one could argue that given the fact that it is the EU who sets the conditions, it does not
matter whether the Balkan countries actually and fully met the criteria, as long as the EU
decides they did. Of course the Balkan countries made progress in the areas of migration ,
public policy and security, but was 2009 really the year in which all the puzzle pieces came
together, suddenly and smoothly? The ESI scorecard shows for instance that in May 2009
Bosnia and Herzegovina had very low scores in the field of document security and public
order and security, but by September 2009 they already had good to very good scores.57
Unfortunately, by September 2009 it was too late to be included in the amending proposal
which was drafted in July 2009. Nevertheless, one could question how it is possible to be
completely unqualified to join the list at one moment and suddenly fully apt a couple of
56
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months later? All correspondents from the Council, Commission and EP defend the technical
roadmap argument, i.e. that the only reason why the Balkan countries received visa-free
travel in 2009/2010 is because they had finally fulfilled all criteria after a gradual process of
monitoring by the EU. However, the easiness and rapidity with which the 2009 amending
regulation was voted and with which the 2010 proposal came about suggest the unmistaken
existence of a political will within the EU to proceed in that direction.

As mentioned previously, Guild saw a parallel in all the countries on the black visa list:
indirectly discriminated upon on the basis of wealth, ethnicity and religion. In terms of the
Balkans, ethnic instabilities have more or less calmed down; wealth and religion have largely
remained unchanged. But there has been a change in approach and discourse. Guild’s
scrutinized approach of the official visa exemption criteria shows that it is not simply the
objective fulfilment of those criteria that paved the path of free movement for the Balkans,
but that the EU clearly has a larger project in mind in which the Balkans fit. The sociopolitical situation in the Balkans has indeed calmed down, but more importantly, the EU has
decided that the religious, ethnic and financial aspects that remained unchanged and that
used to form a threat to the EU, are no longer perceived as such. One take on that project
has been theorized by Schimmelfennig in his rhetorical entrapment-thesis concerning the
EU’s enlargement vision and the eventual incorporation of the Balkans in the EU. This goes
together with Buzan’s viewpoint of the project, i.e. regionalized approach and
desecuritization, which shall be further discussed in the final part of this chapter.

Milica Petrovic

32

c. Regional desecuritization (Buzan)
Ethnic conflict in the Balkans raised a security threat of fragmentation for Western
Europe and resulted in extensive (though unsuccessful) EU involvement in the region (Buzan
and Wæver, 2003:358). This EU involvement triggered the question of eventual inclusion of
the countries in this region into the EU. One could perhaps argue that the previous failure on
behalf of the EU to stop the atrocities in the 1990s encouraged a better and more successful
involvement this time. Consequently, desecuritization as the default position was the state
in this region that the EU was and is aiming for. The process of desecuritization is a two-way
movement in which the EU set up benchmarks for the countries in that area to meet (cf. the
three criteria in the 2001 regulation) but also one in which the EU gave a signal of trust with
a more desecuritized starting point. The fact that Kosovo is still not on the white list, and no
plans have been made yet to transfer it there in the near future either, shows that
neighbouring visa liberalisations and enlargement perspectives are not enough to include
Kosovo in the club right away.

In any case it is clear that the process of desecuritization goes hand in hand with
enlargement perspectives. In an explanatory statement to the EP draft resolution on the
proposal for an amending regulation in 2009 for Macedonia, Montenegro and Serbia,
rapporteur Tanja Fajon writes: ‘Our goal is to build stability and prosperity in the region
which is to join the Union *…+ we are deciding about the basic right of a future EU citizen to
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travel to the Union.’58 Sarah Ludford confirms this approach to desecuritize in an EP debate
on the regulation amendment:

[T]he commitment supported in the Fajon report and backed by the proposed Council
and Parliament declaration is a far-sighted one. It is to give visa-free travel to all the
people of the Western Balkans. This is not solely a generous and altruistic move. It is also
hard-headed and shrewd, since security in the widest sense of the word will be promoted
and advanced. People who are free, and free to travel, tend to be committed to peaceful
solutions and less prey to introverted nationalism which is a security threat.59 (italics
mine)

Despite the fact that all the separate countries in the Balkans have their individual
criteria to meet, the area is perceived and treated as one region in terms of security policy
and eventual enlargement perspectives. Fajon already expressed the EP’s emphasis on
equality, non-discrimination and the importance of creating visa-free travel for the entire
region, because differences in the visa policy would lead to socio-political fragmentation,
which eventually could become a security threat. On the eventual transfer of Albania and
Bosnia and Herzegovina to the white list, she writes:
An assurance that the European Union will deliver visa free-travel to both countries,
especially to Bosnia and Herzegovina, in the very near future – by early Autumn 2010
– will lower the risk of even greater ethnic and political instability, strengthen political
and economic cooperation in the region and increase popular support for the EU and
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the prospect of European integration, widen people's horizons and stem the antiEuropean and extremist forces.60 (italics mine)

One could argue that the visa liberalisation in the Balkans seems a win-win situation.
Not only are the citizens in the Balkan countries free to travel to the EU, but the Balkan
countries also had the obligation to execute extensive reforms concerning crime and
migration, which makes all of Europe safer to a certain extent (Knaus and Stiglmayer, 2009).
There was and is a kind of healthy competition amongst these countries to perform well in
order to achieve those freedoms. In addition to that there is of course the mental openness
and security-enhancing attitude on both sides, as Ludford suggests. Despite the fact that
Ludford puts forward that this liberalisation should not be seen as an altruistic move, one
could argue that eventual inclusion and stability might be altruistic after all. In the end, the
Balkan region still has a long way to go to match the socio-economic and political standards
of Western Europe. And yet the EU seems to be opening up the door a tiny bit already. Why
now already? There is not really a straightforward answer to this, but Buzan’s regional
desecuritization-theory could perhaps offer a relatively comprehensive explanation because
it combines both Guild’s and Schimmelfennig’s theories into a more constructivist approach
with a normative connotation (Guild, 2009:4). This seems to suggest that the reasons
underlying this visa liberalisation process are perhaps not motivated by pure self-interest on
behalf of the EU, and that the recent visa liberalisation in the Balkans cannot merely be
explained by rigid enlargement or visa requirement criteria.
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5. Conclusion

Both questions of how and why visa liberalisation in the Western Balkans came about are
linked to the answer of conditionality. This is most evidently present in the how-section,
where visa liberalisation occurred after a list of conditions set out in country-specific
roadmaps were met. Besides this technical conditionality, there is also a political
conditionality present in the why-question concerning this issue. The readmission
agreements that led to visa facilitation in 2006, and later on to major reforms that each
country had to carry out in order to meet the benchmarks for full visa liberalisation are
clearly linked to the aspect of desecuritization, which is in the interest of the European
Union. ‘The visa liberalisation process has been an excellent example of EU soft power at
work’, Knaus and Stiglmayer explain.61 ‘There were very clear conditions, a rigorous process
with milestones and deadlines, and a reachable, juicy carrot at the end. It created some very
healthy competition among the five participating countries. When Albania and Bosnia
realised last summer that they were lagging behind their neighbours, they redoubled their
efforts.’ This indeed explains a lot about the strategy. The goal, however, and the underlying
interests on behalf of the EU are less simple to pinpoint.
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Knaus and Stiglmayer like to believe that the visa liberalisation in the Western Balkans is
a win-win situation.62 And perhaps it is. Citizens that used to travel freely to the EU twenty
years ago, can do so again. At the same time, these EU-neighbouring countries have
executed various technical and juridical reforms which make them less of a threat to EU
security and public policy, and the EU is able to execute its soft power and eventually extend
its territory and influence. However, an important aspect must not be forgotten about this
process: the EU simply did not have any other political option. Schimmelfennig’s ‘rhetorical
entrapment’, political commitment, path dependency or whatever one wishes to call it,
plays a major role in the amendments to the visa regulation that occurred recently. The
intention of including the Western Balkans in the EU had already been announced with the
Thessaloniki Agenda in 2003. This is where the visa liberalisation was presented and
envisaged as a milestone towards eventual membership. As a result, the EU was obliged to
follow its political promise in order to retain its legitimacy towards Member States within
the Union, towards candidate and potential countries, and towards the outer world.

The more difficult question to answer is why now. In her research on why and when
countries are moved from the black to the white visa list, Guild shows that this does not
entirely happen on an objective basis. From the announcement of the intention in 2003 it
took until 2008 for the political will to actually push for an amending proposal. There is no
question that the countries in question had and have carried out extensive reforms in the
field of document security, combat of illegal migration and organised crime, border control
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and public security, and that by doing so they met the requirements set out in the original
2001 visa regulation. However, one could wonder if liberalisation occurred so fast (from the
proposal in July 2008 until the regulation in November 2009), whether this could also have
been possible before. Why was this the right moment? Similarly Albania and Bosnia and
Herzegovina were denied visa waivers with the 2009 amending regulation, but a proposal
supporting their inclusion to the visa-free regime was already published six months
afterwards. Either these two countries indeed executed major reforms to catch up, as Knaus
and Stiglmayer suggest, or this shows that there must be a strong commitment within the
Union to grant this region visa-free travel. Or both. The latter hypothesis could be deducted
from Guild’s approach who demonstrated that desecuritization does not only happen as
such in the countries in question (via reforms), but also in the eyes of the EU. By granting the
Western Balkans visa-free travel, the EU decides that that region is no longer refugeeproducing.

This desecuritization has also been explained by Buzan. Of course the EU decides to
desecuritize on behalf of its own interests, but its own interests are not necessarily always
those supporting the philosophy of realpolitik. As mentioned before, the war and ethnic
conflicts happening in the Balkans were considered as fragmentation and security troubles in
the EU’s backyard – hence the numerous (though not always successful) international
involvements. What is important to understand here is that the EU wished to stabilise this
region because it envisaged it to become part of the Union one day. Buzan’s constructivist
approach is therefore linked to Schimmelfennig’s enlargement promise but focussing more
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on the normative aspect of the EU’s founding ideological goal of pan-European inclusion.
This approach was and is very much present in the EP’s opinions and actions: there is not
only an interest in stability in the region an sich but also rapprochement to its people
(‘people to people contacts’) who are eventually to become EU citizens.63 Even though the
Commission and Council were less lenient to immediately include all the Western Balkan
countries in the 2009 amending regulation, a Commission official nevertheless confirms that
there is no real disagreement between the European institutions, that they all promote
mobility, and that there is simply a kind of consensus on this matter. 64

Consequently, all theoretical approaches, proposals, drafts and opinions can be traced
back to one main idea underlying the various interests involved in this process: i.e. that the
Western Balkans will one day be part of the European Union. In reality, of course, technical
conditionality becomes intertwined with political bargaining because on the surface of the
process concrete political interests get involved. However, at the core of the visa
liberalisation process in the Western Balkans is not a realist approach but a constructivist
one mirroring the idea of an eventually unified Europe.
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