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The Future of the Common European Asylum SysteMeda of a More Comprehensive Burden-
Sharing Approach

The Futur e of the Common European Asylum System: In Need of a More Comprehensive

Burden-Sharing Approach

Eiko Thielemann

Abstract
In June 2007, the Commission presented its GreeerRan the Future of the European Asylum
System. The Green Paper builds on the 2005 Hamgrdmme Action Plan with its objective of
creating a common European asylum system. SugBtans aims not only at establishing a level
playing field in protection standards across therider States, but also to ensure a higher degree of
solidarity between them. According to the Comnaissthere is an urgent need for increased European
solidarity in the area of asylum and it wants tswee that responsibility for processing asylum
applications and granting protection in the EUniared equitably. Hence, one of the five chaptérs o
the recent Green Paper is exclusively dedicatdlietssue of “Solidarity and Burden-Sharing”. The
background of this concern about solidarity is fihet that the distribution of asylum seekers and
refugees in European countries appears highly itedgja. Moreover, earlier attempts at EU burden-
sharing in this area have not been particularlgative. It will be argued here that this limited
effectiveness is in part the result of specificrstmmings in the institutional design of existint E
burden-sharing instruments. However, even a fachimg reform of the existing instruments, even
though it should be welcomed, is unlikely to acki#éve objective of equalising responsibilities asro
the Member States in this area. What the EU nisedsiore comprehensive burden-sharing approach.
In this paper | propose that such a new approachldtbe based on a new conception of burden

sharing which entails both reactive and proactieenents.

1 Asylum responsibilities and types of burden-sharing mechanisms

The recent Commission Green Paper on the FututeoEuropean Asylum Systérshows that
European policy-makers continue to be concernedtahe numbers of asylum seekers arriving in
Europe. In part, this concern is linked to the @t most refugees in Europe arrive in their host
countries, not on the basis of an offer of resettiet, but as “spontaneous” asylum seekers — over

which states have only limited influence given #atite international system and obligations under

2 Commission of the European Communities (CEC) (2)Gfeen Paper on the Future Common Asylum Sy<E&di
(2007) 301 final.
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international law’ However, policy makers are not just worried albetoverall inflow of persons
asking for refugee status on their territory; tlaeg also concerned about the distribution of asylum
applications between states, in particular wheg fhel that restrictive policy measures adopted in
neighbouring states shift responsibilities andiangart responsible for increasing their own asylum
burden? Recent developments towards a common asylumypnliurope have therefore been closely
linked with the perceived need flourden orresponsibility-sharingn this are&. The ambitions for an

EU burden-sharing system were already made explitie text of the Amsterdam Treaty of October
1997, Article 63 (ex 73k), which states that thei@ml shall adopt measures “promoting a balance of
effort between Member States in receiving and begattie consequences of receiving refugees and

displaced persons”.

In other EU documents we find even more concrells &ar solidarity and fairness in this area. A
recent Commission document states that “the impheatien of such a [EU asylum] policy should be
based on solidarity between Member States and nejthe existence of mechanisms intended to
promote a balance in the efforts made by the Mer8taes in receiving and bearing the consequences
of receiving refugees and displaced persdn¥he commitment of Member States in this regars wa
perhaps most clearly stated at the Brussels Eundpeancil meeting in November 2004. In their final
declaration, EU leaders stressed that the developofea common policy in the field of asylum,
migration and borders “should be based on soligarid fair sharing of responsibility including its
financial implications and closer practical co-aiem between Member StatésThe United Nations
High Commissioner for Refugees (UNHCR) echoestihiigern because “.burden-sharing is a key to
the protection of refugees and the resolution eféfugee problenf’In 2005, the then UNHCR High
Commissioner Lubbers stated that “[t]here is a rfeedesponsibility and burden-sharing within the

EU... | fear that high protection standards will be idifft to maintain in a system which shifts

3 All EU Member States are signatories of the Ger@wavention (UN Convention on the

Status of Refugees 1951, as amended by the 196 M¥awProtocol) under which they are under an ddilion not to
return a person who “owing to a well-founded fefb&ing persecuted for reasons of race, religiationality,
membership of a particular social group, or pditiopinion, is outside the country of his natiotyaland is unable to
or, owing to such fear, is unwilling to avail hinifsef the protection of that country.”

* Like in the Green Paper, the focus here is omiBid solidarity and burden-sharing. The Green Palse mentions
the need for South-North responsibility sharingsrchapter on the ‘External Dimension of AsylunThe question of
global burden-sharing, however, raises a set éérngifit issues that cannot be adequately addrestad the scope of
this paper.

® For an overview of the debate this has sparkekeracademic literature, see Thielemann, Eiko Rédplh) (2003)
European Burden-Sharing and Forced Migration, spé&sue of thdournal of Refugee Studjégol.16, No.3.

€ 2004/904/EC: Council Decision of 2 December 20§lalishing the European Refugee Fund for the ge2®5 to
2010.

" Brussels European Council, 4/5 November 2004 idesy Conclusions, page 18.

8 Official Documents Burden-Sharing - Discussion é&apubmitted By UNHCR Fifth Annual Plenary Meeti@§The
APC; ISIL Year Book of International HumanitariandaRefugee Law, Vol. 17 (2001); URL:
http://lwww.worldlii.org/int/journals/ISILYBIHRL/20Q/17.html
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responsibility to states located on the externadl&oof the EU, many of which have limited asylum
capacity.” In its recent Green Paper the Commission ech@@sdhcern and emphasises that “there is
a pressing need for increased solidarity in tha afeasylum, so as to ensure that responsibility fo

processing asylum applications and granting pristedh the EU is shared equitabl}f.

How (un)equal isthe distribution of asylum burdens?

When analysing the development of asylum applinataeross EU countries, the distribution of asylum
applications appears highly unbalanced. Attenti@s Wirst drawn to this in 1992 when Germany
received over 438,000 asylum applications, whiatstituted more than 62 percent of all applications
registered in Europe at the tirlfe.In more recent years the UK and France have tbipetable in
terms of the absolute number of asylum applicationthe EU. Over the past decade, the largest
numbers of asylum seekers have originated from donfugoslavia, Afghanistan, Iraq and most
recently Russia (Chechnya). However, analysingptime burdens by comparirapsoluteasylum
figures is often misleading. When using the moramiggful measure atlativeburdens, that is, one
which takes account of differences in states’ rdoagapacity, the unevenness in distribution bezom
much clearer. The available data suggests thaeleetd994 and 2002 some smaller EU countries such
as the Netherlands, Belgium and Sweden were anhaisg EU states bearing the highest relative (per

capita) asylum burdens (see Tablé?1).

Table 1. Average Number of Asylum Applications per Year in selected OECD countries, 1994-
2002 (per thousand of population)

HIGHEST LOWEST
Switzerland 3.5Norway 1.8UK 1.0Spain 0.2
Netherlands 2.2Denmark | 1.6Australia 0.5ltaly 0.2
Belgium 2.1Germany | 1.2France 0.5Japan 0
Sweden 1.8Canada 1.0US 0.3

In more recent years some new Member States sublalés and Cyprus have had to deal with the

highest per capita burdens. High relative burdews lconstituted a considerable domestic challenge i

® United Nations High Commissioner for Refugees, Rinud Lubbers, Talking Points for the Informal Jeesand
Home Affairs Council (Luxembourg, 29 January 2005).

0 CEC 20074, at p.10.

' UNHCR, Statistical Yearbook. Geneva: UNHCR, 1999.

2 Even if one expanded the table to include respditis for refugees and individuals granted sdiasiy protection
status, the ranking of countries in the table wawdtlook very different. See Thielemann, Eiko dimdun Dewan,
(2005) “The Myth of Free-Riding: Refugee Protectaomd Implicit Burden-SharingWest European Politicd/ol. 29,
No. 2, pp. 355.
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many of these countries, in particular those witke Iprevious experience of dealing with largdanfs
of asylum seekers. When thinking about how it mighpossible to address the challenges of unequal
responsibilities in this area through multilatgpalicy measures, several different types of burden-

sharing mechanisms can be usefully distinguished.
Types of international burden-sharing regimes
One can identify two substantively different tym#snternational burden-sharing regimes and four

principal burden-sharing mechanisms (see table 1).

Table 1. Typesof International Burden-Sharing M echanisms

Dimensionality
One Dimensional Multi Dimensional
Hard Binding Rules Explicit
Distribution Compensation
Rule Soft Voluntary Pledging Implicit Trade

First, there arene-dimensional burden-sharing regimes that aim to equalize tluetsfbf states on one
particular contribution dimension, usually by seekio equalise the number of asylum seekers and
refugees that states have to deal with. This temét& done in two ways — through binding rules or
through voluntary pledging mechanisms. Policy harisetion would be an example of the former
method as it is based on the assumption that axgyeeia common set of rules will overcome burden
inequalities. By obliging states to harmonise thmlicies or to comply with a set of common
international rules, we may expect that individu@intries will face converging burdens. The coeaid

of such a mechanism is that common rules will redihe need for corrective action. Redistributive
quotas are also classic examples of such “binditggt mechanisms as they try to equalize observed
imbalances or inequities in burdens through someeabdistribution key (which is usually based on

one or several fairess principles such as respidinsi capacity, benefit or costf. Germany, for

13 The “responsibility” principle is commonly usedeénvironmental regimes and also known as the “peilpays”
principle. The “capacity” principle refers to at&’s “ability to pay” (and is often linked to rélee GDP). The
“benefit” principle proposes that states shouldtdbate to a particular regime in relation to thenbfit they gain from

4
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example, operates such a quota regime for asylakeseon its territory. Individuals who seek refeg
status in Germany are initially processed in cdistrd reception centres, before they get distridbute
across the sixteen Lander of the Federal Reputdiording to the Lander’s population size (a cagacit

based distribution key).

A second type of one-dimensional burden-sharinghaeisms are those which are based on non-
binding “pledging” mechanisms. If states cannaeagon a binding distribution key, they can make
appeals which ask states with smaller responsdsilib alleviate some of the high burdens thatrothe
states are being faced with. During the Kosovsigiin 1999, the UNHCR operated such a system
through which it encouraged countries to allevidte burdens of bordering countries, such as
Macedonia, by agreeing to resettle refugees im theitory. A more institutionalised EU systemsx

(at least on paper) since 2001, when the Couno#eajto set up a Council Directive on Temporary
Protection in the Case of Mass Infltfx.The directive develops a range of ultimately iamding
mechanisms based on the principledofible voluntarismvhich means that the agreement of both the
recipient state and the individuals concerneddsired before protection seekers can be moved from
one country to another. In its efforts to enhanaearity and equalise responsibilities across the
Member States, existing EU burden-sharing initegiin this area have until recently largely retiac

one-dimensional burden-sharing logic.

Multi-dimensional burden-sharing regimes are those that do not seekqualise burdens or
responsibilities on one particular contribution dimsion alone, but instead operate across several
contribution dimensions. On the one hand, someisduwhensional regimes are based on an explicit
compensation logic. Inthese cases, a countrg{gdportionate efforts in one contribution dimensio
are recognized and that country gets compensdtedu(th benefits or cost reductions) on other
dimensions. An example of this is Schuck’s “deralizted, market-based refugee sharing systém,”
which is similar to the Kyoto emission trading setee According to this model, an international
agency would assign a refugee protection quotach participating state on the basis of which state
would then be allowed to trade their quota by paythers (with money or in kind) to fulfil their

obligations.

it and the “cost” principle suggests that statettive costs in making certain contributions sddug taken into
account when establishing burden-sharing regimes.

14 Council Directive 2001/55/EC of 20 July 2001.

15 Schuck, Peter, (1997) “Refugee Burden-Sharing: @dést Proposal.Yale Journal of International Lav2?2.
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A second type of a multi-dimensional burden-shanveghanism is based on an implicit trading logic
which recognises that states contribute to inténat collective goods such as refugee protection i
different ways-° In the refugee context, these include what mightailecbro-activemeasures, which
attempt to halt the escalation of potential refugesblems by, for instance, sending peacekeeping
troops to a region in order to prevent or contanséd migration. Another set of contributions aiese
which can be calledeactivemeasures. The latter measures deal with the coesegs of refugee
problems once they have occurred, in particulaadhyitting protection seekers to a host country’s
territory. During the negotiations of recent EUugde burden-sharing initiatives, the British and
French governments expressed their wishes thatgasgicipation in peacekeeping operations should
be taken into account when assessing the burdems Hiy individual Member Staté.This

suggestion, however, has not been followed upamibre recent EU discussions.

2 Existing EU asylum burden-sharing initiatives

There have been several European burden-sharimagiirés in the area of asylum. Following Noll's
categorisatior® there are essentially three ways to address thquar distribution of protection
seekers that states are faced with: (1) physicaldnisharing (sharing people); (2) harmonising of

asylum legislation (sharing policy) and (3) finaaldiurden-sharing (sharing money).

Sharing People

The idea of “people sharing”, i.e. the physicahsfer of protection seekers from one host territory
another, is perhaps the most obvious method tceaddtisparities in refugee burdens. The Dublin
Convention is often regarded as the flagship ofEbks asylum acquis. It provides the rules that
determine the responsible Member State for dealitiga particular asylum claim. In essence, the rul
states that asylum seekers who move to another erestdite as a secondary movement can be sent
back to the “state of first entry”. Its principgim is to “establish which Member State is respaasi

for the examination of an asylum application lodgedEU territory [...] and to prevent secondary
movements between Member Stat€sDther more recent EU initiatives based on the ifepeople-
sharing have been influenced not only by the reerpérience with the refugee crises in Bosnia and

Kosovo but also by people-sharing arrangementsdfanrithe refugee regimes of several Member

16 See Thielemann, Eiko Ralph, and Torun, Dewan (PODGe Myth of Free-Riding: Refugee Protection damplicit
Burden-Sharing”, West European Palitics, Vol. 29, ¥, pp. 351-69.

7 Council resolution of 25 September 1995 “on butslkaring with regard to the admission and residefctsplaced
persons on a temporary basis” (OJ No C 262/1, dlact1995).

18 Noll Gregor (2000Negotiating Asylum, the EU Acquis, Extraterritorfsylum and the Common. Market of
Deflection The Hague: Kluwer Law International.

19 CEC 20074, at p.10.
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State< Particularly noteworthy in this context is theéd2@ouncil Directive on Temporary Protection

in the Case of Mass Influx (see abo%e).

Sharing Palicy

A further possible way to achieve a more equitdid&ibution of asylum burdens is to take a common
policy approach through the harmonisation of doroasfugee legislation. The EU has worked
towards the convergence of Member States’ lawsootetl migration since the mid-1980s. What
started with initially non-binding intergovernmehtastruments has since then been followed by
developments in Community law. Most noteworthy rereeseveral directives that have aimed to level
the asylum playing field and to lay the foundatiémsa Common European Asylum Syst&mThe
2003 Reception Conditions Directive guarantees mmimn standards for the reception of asylum-
seekers, including housing, education and hedhie. 2004 Qualification Directive contains a clestr s

of criteria for qualifying either for refugee ortsidiary protection status and sets out what righds
attached to each status. The 2005 Asylum Proceddirective seeks to ensure that, throughout the
EU, all procedures at first instance are subjetitésame minimum standards. The Commission Green
paper summarises the underlying logic of EU pdtiaymonisation as a burden-sharing instrument as
follows: “Further approximation of national asyluprocedures, legal standards and reception
conditions, as envisaged in creating a Common Eamo@sylum System, is bound to reduce those
secondary movements of asylum seekers which amdywhie to the diversity of applicable rules, and
could thus result in a more fair [sic] overall distition of asylum applications between Member

States’®®

Sharing Money

More recently, the EU has started to introduce iralithensional burden-sharing elements in order to
address existing disparities. It has done so tifrélne payment of financial compensation to thetmos
popular destination countries for asylum seekditsis kind of explicit financial burden-sharing has
been taking place since the establishment of thedean Refugee Fund (ERF), which was put in place
to support and encourage efforts of the MembeeStatreceiving and bearing the consequences of

20 see e.g. Boswell, Christina, (2003) “Burden-Shgiinthe EU: Lessons from the German and UK Expegg,
Journal of Refugee Studjegol. 16, No. 3.

2L Council Directive 2001/55/EC of 20 July 2001.

22 Council Directive 2003/9/EC of 27 January 2003u@il Directive 2004/83/EC of 29 April 2004 and @wil
Directive 2005/85/EC of 1 December 2005.

%3 CEC 20074, at p.11).
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receiving refugees and displaced pers8n@reated on the basis of Article 63(2) (b) of B@ Treaty,

the Council Decision of 28 September 2000 estagtishe European Refugee Fund (ERFYhe ERF

is to allocate resources proportionately to thelbnon each Member State by reason of their efforts
receiving refugees and displaced persons. This,Fumidh is jointly financed by the Member States,
seeks to support special projects for the recepititggration and repatriation of refugees andldcgul
persons. Its rationale is “to demonstrate soligdn@tween Member States by achieving a balantein t
efforts made by those Member States”. The decisitext states as its rationale that “it is fair to
allocate [EU] resources proportionately to the leardn each Member State by reason of its efforts in
receiving refugees and displaced persdisZor its first funding period (2000-2004), the ERd4d at

its disposal a total budget of €216 million. IN02Qthe Council adopted a European Commission
proposal to extend ERF for the period 2005-2814t the same time, it was agreed to triple the siz
the Fund to just under €700 million.

3 Criticism and Proposalsfor Reform
EU burden-sharing initiatives have attracted dsti, not just in terms their impact on individual
asylum seekers and refugees, but also with regaithdir effectiveness from a burden-sharing

perspective which will be the focus of the analymse.

Dublin

In its Green Paper, the Commission acknowledges‘the Dublin System magle factoresult in
additional burdens on Member States that havedomiception and absorption capacities and thét fin
themselves under particular migratory pressuresusecof their geographical locaticfi”’Nonetheless,

the Commission re-emphasises the need for a systaticlearly allocates responsibility for the
examination of an asylum claim among the MembeeSta order to avoid the phenomena of “asylum
shopping” (individuals making multiple asylum clanm different countries) and “refugees in orbit”
(no country taking responsibility for a displacestgon). However, the Commission does see the need
to establish “corrective burden-sharing mechanigtret’are complementary to the Dublin systérm
particular, it advocates the development of ara#it resettlement system without making clear how

such a system might operate.

24 For a more extensive analysis on this, see ThitemE. R. (2005) “Symbolic Politics or Effectiveilen-Sharing?
Redistribution, Side-Payments and the Europeandgeftrund” Journal of Common Market Studjéfol. 43, No. 4,
807-824.

25 0J L 252/12 of 6 October 2000.

26 0J L 252/12 of 6 October 2000, para. 11.

27 2004/904/EC; 0J381/52 of 28/12/2004.

28 CEC 2007a, at p.10.

29 CEC 20074, at p.11.
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The UNHCR is more critical of the Dublin systentlaments that the system is based on the flawed
assumption that the asylum laws and practices @fptticipating states are based on common
standards and produce comparable results. “Irtyeafiylum legislation and practice still vary wige
from country to country, and as a result, asyluekees receive different treatment from one Dublin
State to another® From a human rights perspective, UNHCR would éeasystem that allocates
responsibility for an asylum seeker to the MembateSin which the first application for asylum was
made® However, in the short-term it advocates two clesntp the existing “people-sharing”
arrangements. First, it would like to see morgifigity in the management of the Dublin systemthwi
the possibility of States facing disproportionategsures being released from their responsibity f
the examination of asylum requests, with the residity being transferred to the State in which th
asylum application is first lodged. Second, likee tBommission, the UNHCR would like to
complement the Dublin system with new reallocattsrangements for both asylum-seekers and
refugees that are aimed at helping States whichfami@g pressures exceeding their reception
capacities. Again, few detailed proposals regaytlie operation of such systems are made, but the
UNHCR insists that any transfer under such a newhasgism would require the consent of the
individuals concerned.

The European Council on Refugees and Exiles (EGRB)questions the track-record of the Dublin
system, given the significant human and financ@dtg incurred as a result of its operation. It
highlights the findings of the recent Commissiopai, which shows that in recent years, transfer of
responsibility was requested in 17% of all asylysplizations lodged across the EU, with 30% of
accepted requests for transfer being effeld&LCRE advocates a revised system that “delivexkqui
efficient and fair status determination, wherevelaam is lodged, followed by an opportunity for
recognised refugees and those who have been grsmbsitiary protection to relocate within the
EU”.%

%0 UNHCR, Response to the European Commission’s Green Paptteoruture Common European Asylum System

September 2007, p. 38.

*! pid.

32 Commission of the European Communities (CEC) (Bp&&port from the Commission to the European Parligme

and the Council on the Evaluation of the Dublint&ys COM (2007) 299 final.

33 European Council on Refugees and Exiles (ECRE)ssionfrom the European Council on Refugees and Exiles
in response to the Commission’s Green Paper ofrtthere Common European Asylum Syst2@07. p. 37.
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Policy Har monisation

The Green Paper recognises that even the establiglmiia common asylum procedure and a uniform
status will not completely eradicate all reasony &bylum seekers may find some Member States
more attractive than othet$Policy harmonisation can only address imbalancestd differences in
domestic legislation in the first place. It is weBtablished that policy differences are only ohe o
several determinants for a protection seeker’saghof host country, with structural factors such as
historic networks, employment opportunities, gepgseor a host country’s reputation being at least
equally, if not more, important. The Commission'sliéf in the equalising effect of policy
harmonisation might therefore be exaggeratedrutsiral pull factors are indeed crucial for tials

of a countries’ asylum and refugee burdens, thdioypbarmonisation might actually do more harm
than good to the EU’s efforts to achieve a mordtafle distribution of asylum seekers across the
Member States. EU policy harmonisation curtailsnider States’ ability to use national asylum
policies to counterbalance their country’s uniquwedural pull-factors (language, colonial ties;. gt
This is why policy harmonisation might in fact unehéne rather than facilitate efforts to achieve to
more equitable responsibility sharifly. There appears to be an emerging agreement thatakies
towards EU policy harmonisation at the very lea&sidhto be complemented by initiatives that tackle
disparities through intra-EU resettlement or thesttgpment of more effective financial compensation

mechanisms.

The European Refugee Fund

The Commission emphasises the need to identify vedystter use ERF funding “to reduce disparities
and to raise standard¥.The Green Paper suggests setting up new infamakiaring mechanisms to
identify more effective projects and programmes toald be funded by the ERF. However, this focus
seems rather narrow, as it does not address thakissue; namely that the ERF has so far faited t
provide for effective incentives that would makeatses with smaller asylum and refugee burdens accept
greater responsibilities. While much of the UNHCRésponse on this issue engages with the question
of how allocated resources from the ERF could easpetter in the future, it does raise the isfue o
existing allocation mechanisms that go the hearthef ERF’s functioning as a burden-sharing
mechanism. The UNHCR expresses its concern abefath‘that the current allocation based on [the

absolute] numbers of asylum claims tends to falarger Member States with well-established asylum

34 i
Ibid, at p. 11.
% For a more extensive treatment of this argumemfTégelemann, E. R. (2004) “Why European Policyrdianization
Undermines Refugee Burden-Sharingtropean Journal of Migration and Lawol. 6, No. 3, 43-61.
% CEC 20074, at p. 11.

10



The Future of the Common European Asylum SysteMeda of a More Comprehensive Burden-
Sharing Approach

systems®’ It therefore supports higher minimum allocatiémsnew Member States that will help

them to build up their reception capacities.

ECRE also stresses this point, stating that inroi@elevelop into a more effective burden-sharing
instrument, “the ERF should target a greater pribgorof its funding at states with historically $es
developed asylum systems while at the same tim@nudmg to compensate states which receive a
higher volume of asylum application®".Instead of supporting an expansion of the fixispehsing
element of the Fund, it advocates the developmitd mechanism that is specifically designed to
allow states with less developed asylum systemattth up with more developed states”. The ECRE
paper also argues that ERF funding should be @a#dday taking account of Member States relative
(rather than absolute) protection responsibilitiEisis means that resources should be distributed
‘according to the degree of relative efforts regdiby different states’, taking account of diffaresin
states’ size, wealth, etc. Finally, ECRE emphadisat a more effective ERF would need to be large
enough to realistically reflect the financial respibilities faced by States, if it is to providersStates
with incentives to accept increased responsitslitie this ared’ To put the ERF’s resources in
perspective, itis instructive to compare them withts incurred at the national level. AccordmgK
Home Office estimates, Britain spent just under,830 per asylum-seeker in 2002, if one includes
administrative costs, legal bills, accommodatioth subsistence. According to figures from the ERF’s
mid-term review, the UK was the second largestpieat of the fund in 2002, and received just over
€100 ERF money per asylum application receivedytbat. It therefore seems clear that, on their,own
the reforms discussed above should not be expextethieve an equitable distribution of asylum and
refugee burdens across Europe. To achieve thisthéEU will need to develop a broader burden-

sharing regime in this area.

4 The need for a more comprehensive bur den-sharing appr oach

Given the limitations of the existing EU refugeexshg initiatives, it might be time to further eppé

the fourth burden-sharing mechanism discussed abade. The Member States have not yet used this
mechanism in their burden-sharing efforts. Sevab@ctions have been made against a Kyoto-style

refugee burden-sharing regime based on the idexplicit burden trading”, as proposed by Schuck,

3" UHHCR, Response to the European Commission’s Green Pap#teoruture Common European Asylum System
September 2007, p.42.

38 European Council on Refugees and Exiles (ECBEpmission from the European Council on RefugegEaites in
response to the Commission’s Green Paper on ther& @ommon European Asylum Syst2607.

% For all three of these proposals, see also Thiaen(2005)pp. cit.

11
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which raised “unease about treating refugees asmuomiities in inter-state transactior’d” An
alternative “implicit trade” model suggests thatintries can be expected to specialize according to
their comparative advantage as to the type and kgiveontribution they make to international
collective goods. Applied to the area of forcednaiipn, Thielemann and Dewan suggest that countries
contribute to refugee protection in two principalys: proactively (e.g. through peace-keeping/making
aid, trade or investment in regions of origin) aedctively (most commonly through providing
protection for displaced persons on a host staieﬁiaory.“ While pro-active measures seek to alleviate
push-factors and aim at preventing a refugee dasisvelop in the first place, re-active measares

at dealing with the crisis once it has occurred.pkitally, one indeed finds evidence that some
countries make disproportionate contributions ir*pctive” refugee protection contributions (sush a
through peace-keeping efforts) while other coustdentribute disproportionately with “reactive”
measures related to refugee reception. It thexedppears that some implicit trading in refugee

protection contributions is already taking place.

From a theoretical perspective, itis not diffidolsee why such a division of labour occurs astrias

can be expected to have a comparative advantggeviding certain types of collective goods over
others which means that every country can congitusome collective goodslativelymore cheaply
than another count?. It seems perfectly reasonable to assume thatiesiare not equally well
placed to contribute to refugee protection in savag. From an economic efficiency of countries
specific contributions differ. For example, froock a perspective, one might expect a country with
well established asylum/refugee institutions taddatively more efficient in processing and offeyin
refuge to protection seekers than a country witBaah institutions. In contrast, a country withrge
army and experience in interventions abroad caxpected to be more efficient in pro-active refugee
protection efforts than a country with a small aramd no such experience. One can extend this
argument to the political realfd. A country’s political comparative advantage isedimined by its
political environment, with national policy-makebpging constrained by the preferences of their
constituents. To remain in power, policy-markeiiswgually take such preferences into accoung In
country where public attitudes are strongly oppdset$ army's intervention abroad but where tigere

“0 Anker, Deborah, Fitzpatrick, Joan and Andrew Shawt, (1998) “Crisis and Cure: A Reply to Hathawésye and
Schuck”,Harvard Human Rights JournaV/ol. 11, pp. 295-310.

1 See Thielemann, Eiko Ralph and Torun Dewan, (2006¢ Myth of Free-Riding: Refugee Protection angplicit
Burden-Sharing”West European Politi¢d/ol. 29, No. 2, pp. 351-69, 2006.

*2Individual countries need only have a relativet @mabsolute) advantage in the production of iqodar good to be able
to reap benefits from specialisation and tradeerEi¥ a country can produce every good more effityethan other
countries, it will still be better off when it sgatises in the production of goods in which it l®lthe greatest relative
advantage.

43 See Mark Boyer, International Cooperation and ubbods, Baltimore and London : John Hopkins Ursitg Press,
1993.
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general support for refugee protection in gengrainting refuge to displaced persons (i.e. re-activ
rather than pro-active refugee protection measuneg)t be a government'’s policy of choitteTake
the example of post-war Germany. Given its histdriegacy, for much of the post-war period, the
German public insisted on a policy of non-intervemtby the German security forces, which
constitutionally prohibited 'out of area' operatidny the German army. The resulting policy chqices
became most obvious during the time of the Bosoenilict in the early 1990s, when Germany chose
not to participate in NATO-led military action agat the Bosnian Serbs. Instead it provided refage

very large numbers of Bosnian asylum seekers.

The specialisation in countries’ contributions segfed by the implicit trade model, has potentially
important implications for attempts to develop mlaiteral burden-sharing initiatives that are pared

to advance states’ interests in providing more tatjle, efficient and effective refugee protection.
First, evidence of inter-country specialisationgests that overall refugee protection contributemes
perhaps not as inequitable as often assumed. &atmpossible that burden-sharing initiativieatt
attempt to force all nations to increase contriimgiinto any particular category of provision &ely

to be counterproductive for the efficient provisafrtollective goods such as refugee protectibcan
then be argued that the provision of this collectood is closer to optimum when countries aretable

specialise with regard to their contributions.

Allowing for specialisation in states’ contribut®mtan help to increase the efficiency of refugee
protection efforts. While it might be tempting tonclude from the exclusive analysis of reactive
protection contributions (as most current EU burdlearing initiatives do) that some countries should
be brought in line with others, such a conclusiaruld be simplistic and misleading. It appears
reasonable to expect that attempts to impose exely®ne-dimensional burden-sharing mechanisms
can constitute a hindrance for greater speciatisand trade which will have adverse overall efect
states’ willingness to contribute. EU burden-sharinitiatives, if they are to more effectively
strengthen refugee protection, need to be awaraitions in states’ preferences as to how to
contribute in this area and need to recognisedh®arative advantages individual states possels wit
regard to making certain kinds of contributionsthiéy do not, they risk undermining the search for

more effective refugee protection efforts.

* Even in the case when the people of a country grektension its policy-makers are reluctant to eega either
pro-active and re-active forms of refugee protegtangovernment the wants to react to its concalosit irregular
flows of displaced persons will favour the lesstlyotype of contributions. Of course, like in tbase of international
trade where a country can choose not to tradeatiiter countries, an isolationist state could alscide not to make
contribution to refugee protection, being preparedccept the cost of such ‘non-action’..
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