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This issue of risk&regulation deals with the role 
and relevance of emergencies in and for regulation. In 
recent years, we have become increasingly exposed 
to, and made aware of, various kinds of emergencies: 
natural disasters (hurricanes, earthquakes and floods 
in the North and South), financial system crashes, 
disease outbreaks, political system breakdowns, mi-
gration crises, and much else besides. Governments 
are declaring �states of emergency� with an increased 
frequency, at least so it seems, to deal with the threats 
posed by terrorism, civil unrest, health epidemics, 
among others. In the area of banking, the European 
Central Bank�s President Mario Draghi�s comment on 
�whatever it takes� to save the Euro continues to at-
tract controversy, but also highlights the kind of ex-
ceptional circumstances European political systems 
have found themselves in.

This issue considers implications of such de-
velopments for regulation. It assembles articles that 
explore different understandings of emergencies, 
emergency powers and emergency regulation across 
policy sectors and national jurisdictions. The contri-
butions address questions ranging from the problem 
of defining and detecting (potential) emergencies to 
issues of accountability and legitimacy. 

Whereas there exists a considerable body of 
literature on civil-military relationships and the im-
pact that �states of emergency� have on constitution-
al principles and power, less attention has been paid 
to the use of emergency powers by civilian authori-
ties, including regulators. How should the exercise of 
emergency powers by independent regulatory agen-
cies be organized and decided upon? Who should 
have the power (and legitimacy) to declare and end 
the exercise of emergency powers? What capacities 
are required for the exercise of emergency powers? 
How can the exercise of emergency powers be con-
trolled and held to account? 

Bruno Queiroz Cunha, Sergio Collaço and Fran-
cisco Gaetani, discuss the difficulty of regulatory �les-
son learning� from disasters focusing on the Brumad-
inho and Mariana dam collapses in Brazil. Arjen Boin 
and Martin Lodge consider at a more general level 
challenges that �creeping crises� pose for risk and 
crisis management. Alison Harcourt considers risks 

and opportunities of FinTech and the challenges that 
regulators face when dealing with unknowns. 

   Emergencies need to be understood not only 
in terms of systemic challenges to functioning ex-
isting institutions, including critical infrastructures. 
Alejandra Elizondo and Mauricio Dussauge-Laguna 
discuss the institutionalization of a new regulatory 
body and question whether such capacity building 
has relied on exceptional circumstances. The article 
by Jose Bolanos shows that an emergency, such as a 
terrorist attack or hurricane, is not merely challeng-
ing the capacities of regulatory actors to mitigate ef-
fects that are seen as a threat to systemic survival; it 
can also challenge the very foundations on which the 
authority of these actors is based. Emergencies pres-
ent exceptional stress-tests for existing regulatory 
frameworks. They can quickly turn into emergencies 
for the regulators themselves, as capacities are found 
wanting, frameworks become contested, and author-
ities delegitimized. 

This applies to novel areas of regulation, such 
as FinTech or emissions trading schemes, but also 
morally laden fields of intervention, as the article by 
Kristian Krieger and Nathalie Schiffino on the role 
of ethics experts in the regulation of biomedicine 
demonstrates. Finally, Chase Foster rounds off this 
issue of risk&regulation by critically assessing recent 
advocacy for technocracy in American government 
in his review of Cass Sunstein�s new book on The 
cost-benefit revolution. 

More generally, these are exceptional times for 
the practice and study of regulation. Beyond the con-
tinued state of emergency that is Brexit, fundamental 
questions are raised about the efficacy and legitimacy 
of regulated capitalism in general, and the role of reg-
ulation and regulatory institutions more specifically. 

carr seeks to offer a venue for leading these  
debates and we hope that this issue contributes to  
the international conversation about the future of 
regulation. 
Andrea Mennicken and Martin Lodge
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�Sovereign is he who decides on the exception� � this state-
ment by Carl Schmitt has regained prominence in contem-
porary debates about the future of democratic governance, 
regardless of Schmitt�s hostility towards liberal democracy 
and support for the German Nazi regime. The question of the 
use and legitimacy of powers during states of emergency, �the 
governing by exception�, has become increasingly relevant in 
the world of regulation. After all, regulatory bodies are not 
just powerful actors during �normal times�, but play also signif-
icant roles during times of emergency, for instance in relation 
to the organization and rationing of access to medicine, allo-
cation of energy and water supplies, or management of failing 
banks. 

What de�nes an emergency in the context of regulation? 
What types of emergency deserve speci�c regulatory atten-
tion? How does a discussion focusing on emergencies differ 
from regulatory conversations about crises or failure? For 
one, emergencies need to be understood in terms of systemic 
challenges to the functioning and legitimacy of existing in-
stitutions, and normal, routine ways of life. Further, we need 
to distinguish between different types of emergency: emer-
gencies can occur on regular, if unpredictable bases (such as 
hurricanes), or they might come as �rude surprises� (such as 
9/11 as a novel form of terrorism); yet other types of emer-
gency may not at all be event-based, but materialize over time, 
in unpredictably linear and non-linear ways (such as climate 
change; see also the article on �the new twilight zone between 
crisis and risk management� by Boin and Lodge in this issue). 
What unites these different phenomena is the systemic threat 
that they pose to the survival of systems, for instance, es-
sential infrastructures or entire civilizations. In doing so, an 
emergency is not just challenging the capacities of state (and 
non-state) regulatory actors to mitigate effects that are seen as 
a threat to systemic survival (including survival of the state 
itself); it also challenges the very foundations on which the 
authority of these actors is based.

It is this existential threat to survival that is often said to justi-
fy the use of exceptional forms of authority. In the context of 
war, the use of exceptional authority is linked to military force 
and the ability to constrain civil liberties. Such uses, however, 
are usually checked and legitimized through ex-ante approval 
and ex-post accountability provisions. Underpinning such 
commitments is a supposedly shared understanding of the 
limited and exceptional nature of these �states of exception�. It 
is therefore not just the power to decide on the state of excep-

tion that is important, the power to end states of exception is 
equally central to contemporary debates about liberal demo-
cratic governance.

These debates are also highly relevant for the world of regu-
lation. After all, regulators are called upon to commit to �do 
whatever it takes� to deal with emergency situations, whether 
these concern pandemics, bank runs or natural disasters. Yet, 
the governance of such moments of emergency, the regula-
tion (and governance of regulation) of emergencies, is far less 
frequently discussed. Such discussions relate, �rstly, to the 
inherent redistributional consequences of regulatory deci-
sion-making during emergency situations, and the problems 
these pose. On what justi�catory basis should a regulator, for 
instance, make decisions about the rationing of electricity 
supplies? Emergencies might require a redirection of regulato-
ry efforts towards different target populations. Take the exam-
ple of vulnerable populations. New populations might become 
vulnerable as access to essential services (such as water) be-
comes restricted during an emergency, whereas those already 
recognized as �vulnerable� might be �protected� by existing 
emergency provisions relating, for instance, to hospitals and 
care homes. In contrast, other parts of the population might 
suddenly become vulnerable � for example, infant formula 
feeding where access not just to various types of formula, but 
also drinking water needs to be provided. 

Secondly, there are questions of how the use of exceptional 
authority is granted and held accountable. It might be desira-
ble to establish procedural mechanisms that grant regulatory 
actors the authority to use exceptional powers, such as restric-
tions on civil liberties. While such mechanisms might work 
in the context of military invasions and other security threats, 
it is less clear whether such mechanisms can be that easily 
deployed in the context of regulation. An of�cial granting of 
emergency powers might not just require considerable time, it 
might also involve signi�cant political con�ict and disagree-
ment. Even where political consensus on the need to grant 
emergency powers to regulators might exist, the actual act of 
granting these powers might still involve controversy.

At the same time, there is also a need to consider provisions 
de�ning how states of emergency and the use of exceptional 
powers are ended. Normalizing the exception can easily turn 
into an abuse of these powers. The notion of �crisis�cation� 
of decision-making draws attention to the biases that occur 
when decisions are made in a setting of crisis and emergency 
rooms. It also points to the diagnosed rise in decision-making 

Regulation of and 
by emergency
Martin Lodge and Andrea Mennicken consider political and 
systemic challenges of emergencies for regulation
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undertaken in explicit crisis settings. These settings are char-
acterized by limited information �ows (especially from the 
frontlines), and a sense of immediacy that stands in the way 
of debate and a long term, broader perspective. A reliance on 
exceptional powers allows for the continued sidelining of op-
position to particular measures. The normalization of a state 
of emergency with the continued use of exceptional powers 
might therefore become a convenient political strategy. And it 
does raise considerable concerns for those interested in con-
stitutional safeguards against discretionary state power. 

Emergencies present exceptional stress-tests for existing reg-
ulatory frameworks. They can quickly turn into emergencies 
for the regulators themselves, as capacities are found wanting, 
frameworks become contested, and authorities delegitimized. 
After-the-event enquiries into the use and abuse of emergency 
powers can support some degree of restoration and �coming 
together� at regulatory level, yet they might also further dete-
riorate relationships within society, especially when the use 
of emergency powers is seen to have had asymmetric effects. 
Similarly, extensive catalogues of recommendations following 
an enquiry invite tick-box responses rather than re�ective 
consideration, with complex recommendations being long-
grassed in view of more immediate priorities.

Preparing for emergences represents a particular challenge 
for both regulators and political systems more generally. 
The �nancial crisis and the pro-active role of regulators in 
it, particularly central banks, have been much discussed. In 
our view, such discussions should not be limited to the world 
of �nancial regulation. Regulatory experiences during the 
�nancial crisis have highlighted more generally that it is im-
portant for regulators to have a good understanding not just 
of their technical and legal capacities (and the limits thereof), 
but also a capacity to improvise and use discretion in (self-) 
disciplined ways. Put differently, regulators need to develop 

their professional comprehension of what their �appropriate� 
position within the wider political system is.  This implies the 
development of an understanding of the political implications 
of a (potential) reliance on exceptional authority, including 
constitutional implications. It also requires a broadened un-
derstanding of regulators� footprints on wider society during 
�normal� and �exceptional� times.  

Likewise, an advanced conversation about emergencies re-
quires a better understanding by the wider political system 
as to what the role of regulatory institutions during times of 
(potential) emergency can and should be. Such a conversation, 
amongst other things, needs to address questions related to 
the blurred boundaries between democracy and technocracy, 
and it needs to query the relative balance between profes-
sional autonomy and political control. In short, conversations 
about emergencies should not merely be about anticipatory 
regulation, and the development of regulatory regimes that 
can deal with emergency situations; they should equally en-
compass a far more general debate about the role of regulatory 
bodies within constitutional liberal democracy.

AUTHORS

Martin Lodge is carr Director.  
Andrea Mennicken is carr Deputy Director. 



Traditionally, the worlds of crisis and risk management have 
been clearly demarcated and neatly separated. The world of 
risk management is largely one of calculating probabilities of 
nasty events and assessing the level of impact should these 
materialize. It�s about managing day-to-day activities so as to 
mitigate the likelihood of adverse events from occurring. The 
world of crisis management begins where the risk world ends. 
It handles �risks come true�� acute events that are described in 
terms of urgency, threat and uncertainty.

These worlds are governed with very different tools. The 
world of crisis management is one of urgent decision-making, 
where a distinct threat has materialized. This is the world 
of action-packed crisis rooms and the chaos of Ground Zero, 
where emergency responders do the best they can. This is the 
world of the well-drilled professional who acts �mindfully� (as 
Karl Weick would put it). It is the world of the crisis leader 
who must take timely and sometimes dramatic decisions. It 
is the world in which the strategic domain is separated from 
the world of operations by different professional cultures and 
perennial information bottlenecks. This is the world in which 
technologies are often found wanting, where planned efforts 
to coordinate the response network are undermined by inher-
ent capacity limits. 

In contrast, the world of risk management is one of careful 
assessment, calculation, regulation and monitoring. No imme-
diate threat has been discovered and no urgency exists. But the 
potential threat has been de�ned and its paths of emergence 
are more or less known (or believed to be known). In this 
world, the day-to-day operation is marked by standard operat-
ing procedures governing reporting requirements, inspections 
and potential interventions aimed at altering behaviours so as 
to ensure that crisis does not occur. It is a world of monitor-
ing to ensure timely discovery of emerging threats, but also 
to safeguard the smooth operation of the system in question. 
This is the world of ensuring inter-agency collaboration on the 
basis of (usually long-forgotten) memoranda of understand-
ings. There is generally little involvement from organizational 
leaders. 

The borders between these traditional worlds are de�ned by 
two key variables: urgency and uncertainty. In the risk world, 
the level of uncertainty is relatively low; the threat is de�ned, 
the chance that it may occur is known. There is no urgency, as 
the threat has not materialized in this world. In the world of 
crisis, the opposite is true; the level of uncertainty is high as is 
the level of urgency. This explains why these worlds have very 

different modes of governance. In practice, these worlds have 
been neatly insulated from each other.

Yet, this traditional distinction has become increasingly 
blurred. The recognition of more and more threats that may 
impact critical systems soon, or may not, has given rise to 
expanding de�nitions of crisis. Particularly relevant in this 
regard is the current fascination with so-called creeping crises, 
those slow-moving, hard-to-detect and ever-developing threats 
that lurk under the radar. Examples include demographic or 
climate change, the shifting security environment, exotic dis-
eases in far-away countries, economic anomalies, energy chal-
lenges, and, of course, Brexit. Think, for example, of engaging 
with those banks found to be potentially at risk of requiring 
resolution, or, indeed, universities, hospitals or other care fa-
cilities facing potential �nancial collapse. These threats do not 
belong in the traditional risk domain, because they are hard 
to precisely de�ne and consequences cannot be appropriately 
assessed; they are rejected in the crisis domain, as they have 
not reached the threshold that must be met to be recognized as 
a real crisis event. 

This is the contemporary, and new, Twilight Zone between risk 
and crisis land. It is marked by deep uncertainty about both 
the chance that a threat may materialize and the escalatory tra-
jectory it may follow. In this domain, threats do not develop in 
a linear or even progressive fashion; apparent improvements 
in the situation may conceal longer term deepening of the 
threat(s). This deep uncertainty is accompanied by an absence 
of immediate urgency, even if the destructive potential of the 
threat is easy to imagine, including likely accompanying polit-
ical dynamics. 

This Twilight Zone stretches into the risk domain, which has 
increasingly become focused on crisis, with regulatory re-
gimes emerging to prepare and manage acute events, such as 
banking resolution regimes. It stretches forward into the crisis 
domain, which is acutely aware of creeping crises that at any 
moment may explode onto the societal and political stage. It is 
a zone that is likely to stretch wider, as our critical systems be-
come more intertwined with other, cross-border systems. This 
ongoing development grows vulnerabilities to transboundary 
threats that originate in far-away domains but can easily travel 
the �un-bordered� links between systems everywhere. 

This new world of blurred risk and crisis management brings 
distinct challenges that create a need for a new type of organi-
zation. This is the world where some threat has been identi�ed, 

The new Twilight Zone 
between crisis and 
risk management
Arjen Boin and Martin Lodge discuss the unique 
challenges for organizing oversight
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but where urgency is not, as yet, present. In fact, urgency (i.e. 
the �acute crisis�) may never arise. The overall system contin-
ues to operate as if under normal conditions, which makes it 
hard to convene special meetings in crisis rooms or initiate 
monitoring and measures that require scarce resources. 

Attention is one of those scarce resources. Organizations are 
usually �busy� and devoting speci�c resources to monitoring 
requires overcoming objections as to whether certain condi-
tions for taking dedicated measures have been met. Further-
more, attention needs to be maintained, which is a challenge 
within single organizations, let alone where such efforts re-
quire inter-agency cooperation. A related challenge pertains to 
the source of attention: we don�t know much about �who� is or 
should be paying attention. This is not the stage during which 
organizational leaders are easily involved, although the nature 
of the challenge implies that they should be informed. It may 
well be politically unwise to ignore the threat, however vague, 
if only because in hindsight the very mention of the threat 
will have accountability implications; at the same time, paying 
attention is akin to developing the crisis potential of the threat 
(when politicians and agency chiefs pay attention, it must 
mean that it is important).

Another challenge is to determine when a monitored threat no 
longer �ts the risk domain or when it must be �promoted� to 
the crisis domain. When is a threat a manageable risk? When 
does it become a crisis? When insolvency hits and the shutters 
literally come down on certain activities, the issue can immedi-
ately be forwarded to the crisis domain. In absence of urgency 
in this twilight domain, there is always a temptation to move 
a threat back to the risk domain � as there are no established 
governance structures to deal with this particular type of phe-
nomenon. In other cases, it may be a challenge not to go in 
outright crisis mode, declaring circumstances to be critical and 
urgent.

This blurring of the worlds of crisis and risk presents distinct 
challenges for the worlds of research and practice. We lack a 
proper mode of governance for this domain. We can point to 
a number of areas where this new type of crisis management 
has already started to assume importance, without much rec-
ognition of the unique challenges involved. These organiza-
tions prepare for �bail ins or bail outs� or for spare capacities 
for �stranded� patients, students or holiday-makers that require 
concerted action that goes beyond the day-to-day monitoring 
of organizational activities by one regulator or another. We 
suspect that these areas are not the only ones that feature this 
new type of crisis management, but they indicate how dif-
ferent these activities are from the traditional risk and crisis 
governance modes. Given the centrality of potential threats for 
social and economic life, it is high time that the unique proper-
ties of this Twilight Zone are placed at the centre stage of aca-
demic and practitioner attention.

AUTHORS

Arjen Boin is Professor of Political Institutions and Govern-
ance at the Institute of Political Science, University of Leiden. 
Martin Lodge is carr Director. Both worked together on the 
Horizon2020 TransCrisis project (www.transcrisis.eu).
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After high school, I spent three years as a �re�ghter. Natu-
rally, I was very excited about the opportunity to re�ect on 
my academic work in the context of the study of regulatory 
emergencies. There is no established de�nition of a regulatory 
emergency, but here I de�ne it as an unexpected threat that 
calls for urgent action by a regulator. Two seemingly discon-
nected anecdotes from my �re�ghting experience came to my 
mind when drafting this article: �rst, that cats in trees most 
likely will not constitute an emergency; and, second, that �re 
engines go much faster once a �re is con�rmed. While seem-
ingly disconnected, these anecdotes refer to a joint challenge, 
namely, that of determining what an emergency is and de�n-
ing appropriate ways of response. This joint challenge points 
to a puzzling paradox in dealing with regulatory emergencies. 
Below I examine this paradox in reference to the case of the 
Chicago Climate Exchange (CCX), a regulatory experiment that 
failed.

The CCX, and legitimacy

The CCX was launched in the US in 2003 as the world�s �rst 
voluntary greenhouse gas emissions reduction and trading 
system. While private, the CCX aimed to make, monitor and 
enforce rules in the context of climate change. So, although not 
a state �regulator�, the CCX sought to guide the activities of oth-
ers in a way similar to a regulator (indeed, making, monitoring, 
and enforcing regulations). Therefore, it is possible to think of 
it as, at least, a regulatory experiment.

Legitimacy is a concept that arises often in the context of reg-
ulation. In a way, everyone �knows� that legitimacy matters. 
Accurately de�ning legitimacy, and explaining why, when, 
and how it matters in different circumstances and to different 
actors, however, is challenging. It needs to be clear, that thor-
oughly discussing legitimacy is impossible here, as legitimacy 
is a multi-faceted concept with many different components. 
For example, it is possible to speak of input (i.e. participation 
by relevant stakeholders) and output (i.e. results) mechanisms 
(Scharpf, 1999), or of pragmatic (i.e. self-interested evalua-
tions), moral (i.e. normative evaluations), and cognitive (i.e. 
evaluations based on what is expected or comprehensible) 
mechanisms (Suchman, 1995). Regardless of its many facets, at 
a general level, legitimacy can be described in terms of approv-
al by audiences, following Suchman�s (1995: 574) de�nition of 
legitimacy as �a generalized perception or assumption that the 
actions of an entity are desirable, proper, or appropriate with-
in some socially constructed system of norms, values, beliefs, 
and de�nitions�. It is agreed that legitimacy is important for 

public and private regulators, and I will focus here on its im-
portance for a regulatory experiment like the CCX. 

Voluntary regulatory experiments like the CCX cannot enforce 
rules. This fact differentiates such initiatives from state reg-
ulators, because it means that users that do not see a bene�t 
in them will simply not participate, whereas state regulators 
can impose rules on the said type of users. However, for their 
services to deliver any bene�t, initiatives like the CCX need 
at least some sort of approval by audiences, or buy-in, i.e. le-
gitimacy, as de�ned above. What kind of legitimacy, and how 
much, is an open question and is likely to differ, if we take an 
experiment like the CCX or a state regulator. But the fact is that 
both need some means that events that lead to a loss in legiti-
macy can represent a threat to their existence and hence lead 
to a regulatory emergency (at least from the perspective of the 
regulator and its interest in continued survival). The CCX is an 
interesting case in this context because it faced various legiti-
macy-losing events that eventually led to its demise. 

A series of emergencies, or maybe not

The CCX started as a promising experiment. It supported it-
self on calls for action in the context of the US�s backing away 
from the Kyoto Protocol, which would have led to the creation 
of a regulatory framework for carbon trading (as it did in the 
EU with the Emissions Trading System). Accordingly, the CCX 
aimed to begin �lling in the gap left by the non-signing of the 
Kyoto Protocol, hoping to deliver emission reductions while 
catalysing action to help the case for launching a US-speci�c 
legally enforceable regulatory framework to compel US actors 
to engage in emissions trading (a compliance framework). 
Additionally, the CCX had support from prominent US �gures, 
such as Richard Sandor, a renowned name in �nance, and 
presidential ex-candidate Al Gore. Even Barack Obama alleg-
edly had a part, as he was a board member of the Joyce Foun-
dation, CCX�s �rst �nancer. Moreover, the CCX launched with 
impressive performance, certifying over ten million carbon 
offsets per year between its launch and 2008. Around 2008, 
however, the market began pricing CCX offsets down, bringing 
average prices from $4 per offset to less than $1 per offset. Two 
years later, the CCX exited the market with near-zero scale and 
almost-negative prices.

While the CCX launched with momentum, the experiment 
rapidly faced criticism. Leading civil society organizations 
criticized the programme for being too friendly to industrial 
interests. In 2006, 18 of them signed a �boycott� letter. For many 

Regulatory experiments, 
legitimacy, and emergency
Jose A. Bolanos draws attention to the challenge of determining what 
an emergency is and finding appropriate ways of response
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regulators, a boycott from leading civil society organizations 
would be a nightmare, an emergency, indeed. The CCX, how-
ever, was willing to sacri�ce legitimacy with this audience for 
the sake of gaining participants for the programme, typically 
large businesses with signi�cant emissions. Criticism was, of 
course, not ideal, but the CCX�s management, at that time, was 
focused on gaining momentum and growth. In other words, 
the CCX most likely did not see these events as emergencies, 
and it most certainly did not act with urgency towards them. 

Yet, over time the volume and severity of criticism faced by the 
CCX increased. A particularly troubling event, for example, 
came in the context of an Oscar ceremony. Acting and direct-
ing nominees for the Oscar receive a gift bag. In 2007 a compa-
ny known as TerraPass decided to include a certi�cate for CCX 
offsets in the said bag. However, the offsets in the said bag 
were traceable to one of the most polluting companies in the 
US, which set the bed for poignant criticisms. Some compa-
nies pay millions of dollars to get a second-long corner-screen 
spot in the context of the Oscars. The CCX got much more 
attention for free. Only, in the CCX�s case, the publicity was 
negative. Yet, the debacle did not end the CCX. While the cer-
emony in question took place in 2007, a member of the CCX�s 
staff noted in an interview with me that the �nal decision to 
close operations happened only around 2009. The CCX had 
continued to justify its course of action with the need for 
achieving scale as a pre-compliance step.

The CCX�s justi�cation strategy lost some power over time. 
Initial legitimacy-losing events did not seem to have had much 
impact, but one of the experts I interviewed recalled that the 
Oscars situation made a dent. Regardless, the CCX managed 
to survive this event. Up until that point, the CCX�s ability to 
discern between ordinary events (cats in trees) and �real� emer-
gencies, and its ability to respond with the appropriate level of 
urgency was at least marginally adequate. The adequacy of the 
strategy is hardly surprising. The CCX �had a demonstration 
effect� (Meckling, 2011: 142) that enabled its livelihood. 

In 2008, however, Republicans gained control of the House of 
Representatives and the backlash against the idea of a compli-
ance framework increased gradually. Originally, a compliance 
framework seemed politically feasible. Between 2003 and 
2007 the Republican Senator John McCain and the Democrat 
Senator Joseph Lieberman made three attempts to pass a Cli-
mate Stewardship Act in support of such a framework. The 
three bills were defeated, but the second and third attempts 
were possible because the matter enjoyed suf�cient bipartisan 

support as to consider trying again. However, a subsequent 
attempt to pass a climate bill known the Lieberman-Warner 
Climate Security Act that was introduced in 2007 and voted on 
in 2008, failed more clearly. This bill was still bipartisan, but 
McCain distanced himself from it due to the cost to his Presi-
dential bid, which evidenced that commitment by Republicans 
had waned. By the end, even the support from Republicans 
who had initially been in favour of carbon trading was nulli-
�ed by their constituencies. Failure to pass the bills meant that 
the CCX lost one core component of its justi�cation, the pos-
sibility of vindicating its �exibility on being a pre-compliance 
experiment. 

The CCX�s exit was no less controversial than its existence. 
The organization sold to a European company called the In-
tercontinental Exchange for £395 ($622) million (Grant and 
Weitzman, 2010) at a pro�t for investors. Intercontinental 
Exchange was interested in the CCX�s trading infrastructure 
to use it in the context of the EU�s Emissions Trading System, 
so it subsequently weaned down the US operations. It is de-
batable whether Intercontinental Exchange could have done 
anything else, though. A recovery was unlikely to happen 
given that the CCX had by then lost approval from audiences 
across civil society (exempli�ed here with the boycott),and the 
general public (as with the Oscars). Accordingly, there was no 
demand for CCX offsets.

Emergencies, risk, and uncertainty

The CCX�s history can be summarized as follows. The CCX 
willingly incurred actions that catalyzed legitimacy-losing 
events. Its management of these events came down to framing 
�exibility as a necessary pre-compliance step. Neither of these 
strategies indicates that the CCX considered initial legitima-
cy-losing events as emergencies deserving urgent action. In 
a way, this line of thinking was correct as, initially, the CCX 
managed to achieve scale, which was its primary goal. How-
ever, without the demand for CCX offsets that would have 
derived from a compliance market, the initiative would have 
needed demand from elsewhere. This was next to impossible 
for the CCX, which had enraged most, if not all, environmen-
talist audiences in the country. 

For the CCX, thus, the difference between correctly and incor-
rectly judging an event as an emergency, and responding to it 
with appropriate urgency came down to a future contingency. 
The situation can be explained in the terms of risk; the CCX 
traded present scale for future risk. So, it is fair to say that it 
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is critical for regulatory experiments like the CCX to correctly 
judge the cumulative effects of single legitimacy-losing events. 
Yet, when the future is unknown, it is hard to move from ac-
knowledging the need for correctly judging single events to 
actually judging them correctly. It follows that in conditions 
of uncertainty about future events, all legitimacy-losing events 
are not necessarily emergencies. It would be hard to overstate 
the need for further research into this paradox.
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Financial technology (FinTech) is greatly changing the way 
in which citizens live and work on a day to day basis. Fintech 
refers to technological solutions for electronic transactions 
such as blockchains, cryptochains, digital currencies and peer-
to-peer online lending. The introduction of cryptocurrencies 
around the globe, such as Altcoin, Bitcoin, LiteCoin, PeerCoin 
and Ripple, and the adoption of national e-currencies, such as 
the Bank of England�s RSCoin and the M-Pesa in Kenya, are 
accelerating FinTech use. The growth in mobile phone use, 
interfaces such as Alexa and Google Home Fiber Voice and 
social media platforms ease the payment of online goods and 
services.

As the world moves towards paperless money and online 
transactions, London has established itself as a world hub for 
FinTech. The UK�s FinTech was worth £6.6 billion with an an-
nual growth rate of 22 per cent between 2014 and 2016 accord-
ing to HM Treasury (2018). The greatest bulk of this income is 
from cryptocurrency transactions and peer-to-peer lending. UK 
Trade & Investment (UKTI) estimates the highest growth to 
be in �peer-to-peer lending, online payments and the data and 
analytics products (credit reference, capital markets and insur-
ance)� which represent 60 per cent of the market. In its 2018 
FinTech strategy, the UK Treasury stated �the UK market is one 
of the most attractive markets in Europe based on our analysis 
of market opportunity, availability of capital and regulatory 
environment�. With more people working in Fintech in the UK 
than in New York, Singapore, Hong Kong and Japan combined, 
the UK market has become an important part of the global 
economy. In face of these developments, regulatory responses 
have invariably been characterized as a game of catch-up. At 
the same time, regulatory responses have also been strategic, 
involving processes both of regulatory competition and coop-
eration.

The overall regulatory goal has been to encourage solutions 
and new market players to FinTech with the support of gov-
ernment measures. The UK has been particularly proactive. 
This began in the UK when the Financial Conduct Authority 
(FCA) was looking for innovative ways to move the UK out 
of the �nancial crisis and at the same time to reform and reg-
ulate a changing �nancial sector. The FCA established Project 
Innovate, �regulatory sandboxes� and its FinTech Initiative. 
The sandbox schemes waived a series of FCA rules for a small 
number of FinTech start-ups. This was to create a �safe space� 
for company innovation where companies could test new 
goods, services and delivery mechanisms. The idea was not 

new but was based on �Innovation Deals�, such as the Green 
Deal programme of the Netherlands. Such programmes �do not 
support �normal� business activities, but would be restricted 
to innovative initiatives that have only a recent and limited or 
even no access to the market with the potential of wide appli-
cability� (European Commission, 2016).  

The �rst FCA sandbox in 2016 fostered 24 companies.1 By 2018, 
it had reached its fourth cohort with 29 companies.2 This at-
tracted new start-ups to the UK such as SETL which worked in 
the retail sector as the �rst company to use a digital ledger. At 
the time of writing, the FCA was running �Tech Sprints�, assist-
ing companies to innovate on the regulatory front. In 2018, the 
FCA was also running Innovate Finance events in conjunction 
with the Treasury and the Department of International Trade. 

The UK sandboxes triggered interest from the European Com-
mission and states around Europe. FinTech sandboxes have 
begun to emerge in Denmark, Germany, Ireland, Netherlands 
and Sweden. Globally, this was followed by regulatory sand-
boxes being set up in Hong Kong, Australia and Singapore. 

Other UK-led initiatives have since been noted such as the 
relaxation and introduction of �exible rules for selected new 
market entrants and the introduction of self-regulatory trust 
schemes. These include FinTech developments by the US Fed-
eral Reserve Board, US Treasury and Securities and Exchange 
Commission (SEC) and the incoming US �nancial law which 
raises the Dodd-Frank threshold from $50 billion to $250 bil-
lion for smaller enterprises and eases restrictions for FinTech 
(Thomas, 2018). Trust schemes include the European Union�s 
eIDAS Regulation on electronic identi�cation and trust ser-
vices for electronic transactions in the internal market which 
came into effect in 2016. In the US, regulatory guidance has 
accompanied the legality of cryptocurrencies via the Financial 
Crimes Enforcement (FinCEN) agency and the Internal Reve-
nue Service requirement that intermediaries have to clear with 
them prior to establishment (IRS, 2018). 

In the UK, FinTech was also seized upon for the establishment 
of new trade relations. Cross national cooperation with the 
FCA involved, for example, setting up RegTech partnerships 
with Australia and Singapore in 2017. In 2018, FinTech was a 
key highlight of UK trade negotiations with India where the 
two partners aimed to �deepen bilateral collaboration on Fin-
Tech and explore the possibility of a regulatory cooperation 
agreement� (Joint statement UK-India, 2017) including the 
establishment of a �FinTech Bridge� between respective regu-
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latory authorities. Indian and African states are of particular 
interest to the UK given the growth in FinTech. Citizens, par-
ticularly in rural areas, have limited access to banks and nor-
mally �nancial transactions are done via post of�ces and other 
local intermediaries which incur time and fees (World Bank, 
2017). Mobile phones are rapidly alleviating this problem with 
applications and online bank accounts which increase �nan-
cial inclusion of citizens in the economy. 

FinTech presents many advantages particularly as it sub-
stantially lowers the cost for transactions in comparison to 
�at money. However, the pace of technological change also 
presents many challenges. Financial services have for dec-
ades been operated by established incumbents (banks and 
intermediaries) with cultures that often slowed technological 
adoption and barred entry for new operators. Similarly, tech-
nological solutions are developed by the largest tech compa-
nies worldwide presenting problems of market concentration, 
customer lock in and lack of interoperability. Lastly, the need 
for customer authentication often requires technologies such 
as device �ngerprinting, voice and facial recognition as well 
as biometric data which is increasingly used to authenticate 
identity. For example, India has introduced the AADHAR card 
which has registered biometric data (including iris scans and 
thumb prints) of over 1.2 billion people. The creation of huge 
databases presents not only vast opportunities for FinTech on 
many fronts but also challenges to security and privacy. Inter-
national payments also encounter cross-border problems of 
data localization and passporting. 

The UK however is clearly acting as policy entrepreneur in 
steering the future trajectory of FinTech development and how 
this game at regulatory competition will eventually develop, 
what trajectories will become critical, and how regulators will 
be positioning themselves in FinTech represents one of the key 
regulation research agendas over the coming years. 

1 � Billion, BitX, Blink Innovation Limited, Bud, Citizens Ad-
vice, Epephyte, Govcoin Limited, HSBC, Issufy, Lloyds 
Banking Group, Nextday Property Limited, Nivaura, Otono-
mos, Oval, SETL, Tradle, Tramonex and Swave. 

2 � BlockEx, Capexmove, Chasing Returns, Community First 
Credit Union, Creativity Software, CreditSCRIPT, Dashly, 
Ehterisc, Finequia, Fractal, Globacap, Hub85, London Me-
dia Exchange, Mettle, Mortgage Kart, Multiply, Natwest, 
NorthRow, Pluto, Salary Finance, TokenMarket, Tokencard, 
Universal Tokens, Veridu Labs, World Reserve Trust, Zip-
pen, 1825, 20|30.
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The limits of �homo economicus� and the signi�cance of be-
havioural biases in consumer decision-making have long 
been recognized, but recent years have seen a burgeoning of 
research by both academics and policy-makers. Regulation is 
no exception with a growing literature and a developing body 
of experience from testing and evaluating interventions based 
on behavioural rationales � often called consumer-facing or 
demand-side remedies (Cavassini et al., 2018).

The range of behavioural biases by consumers are well estab-
lished. They include: loss aversion, bias towards the present 
over the future, disproportionate effects of anchors or targets, 
that different framing can substantially change consumer 
choices, over-con�dence, and limited attention. Such biases 
can lead consumers to make decisions that do not seem to be 
in their own best interests or open them up to exploitation 
by suppliers. These biases are also increasingly at the heart of 
regulatory interest; after all, there is a tendency of economic 
regulators to focus on creating conditions for informed con-
sumer choice, enabling individuals to partake in markets (see 
also Lodge and Mennicken, 2018).

In this vein, a recent carr workshop focused on the design of 
regulatory interventions; if we assume that consumer harm 
based on behavioural biases has been established, what are the 
opportunities and regulatory failure risks associated with con-
sumer-facing remedies? Workshop participants were drawn 
from a range of regulators, academic disciplines and industry, 
who shared their respective experiences and perspectives in 
sectors as diverse as energy, �nancial services, online hotel 
booking, and telecommunications. 

Opportunities arising from the behavioural insights agenda 
build on the potential to empower consumers through the 
three �A�s: access to relevant and useful information, which 
allows them meaningfully to assess their options, and then 
make well-informed decisions to act. The pivotal key to the 
success of these remedies is achieving the desired demand-side 
responses by consumers. In turn, this can be reinforced by 
supply-side responses by providers, especially if they compete 
against each other to gain the business of more informed and 
engaged consumers. This, in turn, can lead to a virtuous cycle.

But how can regulators identify the most effective consum-
er-facing remedies? Best practice involves empirical testing of 
proposed remedies, such as through consumer research, �labo-
ratory� experiments, �eld trials (randomized control trials) or 
natural experiments (UKCN, 2018). Such techniques have been 

used extensively in some regulated sectors, such as �nancial 
and energy markets.

Workshop participants emphasized the importance of an 
evidence-based approach � not opining from an ivory tower 
how consumers could or �should� behave, but instead gaining 
insights from real-world testing to identify which approaches 
are best suited to gain consumers� attention and engagement. 
Results of empirical testing are often unpredictable because 
consumer behaviour can be very context speci�c, so that it can 
be unreliable to read across the past experience in one market 
to predict the effect in another.  

Remedies based on providing better or more accessible infor-
mation to �nudge� consumers often have a positive but modest 
impact. But, in some circumstances, they can be more effective 
if they are well designed. A good example is that of a recent 
trial by Ofgem in the context of encouraging greater consum-
er switching. Energy markets have been the subject of much 
investigation by academics and regulators, with the adoption 
over time of a range of consumer-facing remedies and ongoing 
experimentation to stimulate greater consumer engagement 
in terms of consumer choice in the marketplace. The evidence 
suggests slowly rising rates of consumer switching in the sec-
tor. However, more than half of energy consumers still remain 
on expensive default (or �standard variable�) tariffs despite 
large savings being available by moving to a �xed-term tariff, 
e.g. typically £300 per year. 

Ofgem conducted one trial with 55,000 customers of a large 
supplier who had been on standard variable tariffs for three 
years or more. The remedy being tested included sending three 
letters to set out the offer of a single collective switch tariff, 
with helpline support available both online and via telephone. 
In the trial the remedy had a clear and substantial impact on 
behaviour in terms of increasing consumer switching rates  
to 22.4% compared to only 2.6% in the control group that  
did not receive letters (Ofgem, 2018). The greatest impact in 
this trial was from using letters (which in an increasingly 
online world were seen as novel) and the supplier�s branding 
(which had a larger effect than the letters that used the  
branding of the regulator).

The workshop also discussed how regulatory failure can arise 
due to ineffectiveness or unintended consequences. First, 
there can be a lack of demand-side response, such as a small 
change in consumer behaviour (e.g. another Ofgem trial with a 
single letter offering three cheaper tariffs from other suppliers 
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only increased switching from 1% to 1.5% for one supplied 
with an Ofgem-branded letter (although the average across 
three suppliers and trial variants was higher at 2.9%) (Ofgem, 
2017).  Or there is the risk of a fading impact over time since 
switching once does not guarantee future consumer engage-
ment. 

Second, there is a risk that remedies can even have the oppo-
site to the intended effect. For example, disclosure of broker 
commissions on cheaper mortgages led participants in an 
experiment in the USA to increase their take-up of mortgages 
that had no such disclosure even though they were more ex-
pensive. Similarly, well-intentioned remedies to protect con-
sumers can inadvertently limit competition, such as improved 
rights and information about doorstep selling potentially creat-
ing undue over-con�dence, thereby reducing consumer search 
and competition (Fletcher, 2016).

Third, there can be offsetting demand-side responses. An 
example is a �eld trial conducted by the Financial Conduct 
Authority (FCA) about consumer-facing remedies to encourage 
larger credit card debt payments than the contractual mini-
mum. On one measure, the remedy super�cially appeared to 
be successful as it led to a large increase in the use of direct 
debits for automatic �xed payments at levels chosen by the 
consumer (up from 29% to 50% of credit cards). However, this 
increase in automatic payments was matched by an offsetting 
decline in irregular manual payments, leading to no overall 
effect on consumers� debt (FCA 2018). This experience empha-
sizes the importance of casting the net broadly when seeking 
to measure success. 

Fourth, there can be offsetting supply-side responses by 
suppliers that can �nd creative ways to evade or bypass the 
remedy, or they can react to one price being pushed down 
by increasing another � this is often called a �waterbed effect�. 
Supply-side responses are harder to test empirically in ad-
vance but there is well-established empirical evidence and the-
oretical models suggesting how they can arise, e.g. the �ripoff 
externalities� analysed in Armstrong (2015). Their relevance 
is also recognized by regulators, such as the Competition and 
Markets Authority (CMA) which recently noted that remedies 

to address the so-called �loyalty penalty� of higher prices to 
longstanding customers can lead to a waterbed effect. Declines 
in these higher prices can reduce the incentive and ability of 
suppliers to offer low upfront prices to attract new custom-
ers. As a result, these upfront prices may rise, and the overall 
strength of competition could be weakened (CMA 2018).

The range of possible positive and negative effects suggests 
that a desirable approach for regulators is �iterative poli-
cy-making�: after identifying consumer harm arising from 
behavioural biases, to conduct careful research, tests or trials 
into effective interventions, which can then be implemented, 
monitored and evaluated, leading to re�nement in the light of 
evidence of their practical success or failure. 
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