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Rights as Risk: Managing Human Rights and Risk inlte UK

Prison Sector

Noel Whitty”

Abstract

Discourses of both risk and human rights circulatea daily basis in the UK prison

sector. Little attention, however, has been devdtedone overlap: the co-existing
demands of organisational risk management and Hurights Act compliance. This

paper begins by highlighting some of the shiftsamg ‘business risk’ management in
prison governance, alongside the increasing retiogrthat human rights have the ability
to manifest as significant organisational riskg @@ample, legal or reputational). It then
draws upon three ‘rights as risk’ prisoner caselisgifrom across the United Kingdom
which vividly demonstrate how human rights violasocan produce legal risk, and what
| term ‘legal risk+’, for a particular prison orgaation. By focusing on how actors
outside the organisation have transformed humamsigon-compliance into different

types of risk, some of the effects of failure tonage human rights risk in the prison
sector are illuminated. The paper ends with afoalkcloser scrutiny of the potential of

organisational risk management to result in riglampliance — whereby human rights
are viewed through a risk lens, and not just atsigime.

" Professor of Human Rights Law, School of Law, Unsity of Nottingham. Earlier versions of this paper
were delivered at the Centre for Analysis of Riekl &egulation, London School of Economics and
Political Science, in October 2008 and at a sermonaiisk and rights, University of Nottingham in
February 2009. My thanks to the attendees for thaigestions, and to Thérese Murphy and three
anonymous referees of this paper for their verpfaécomments.



An era of risk ... and of human rights

Over the last decade, many areas of public admaish in the United Kingdom,

notably the field of criminal justice, have beemaVigy influenced by concerns about risk.
During roughly the same period, human rights awessrand legal obligations of public
sector bodies, and related litigation under the HifRights Act 1998, have increased.
But what, if anything, is the relationship betwebkase two phenomena? Or, to put it
another way, what is the significance of livingaim era of both risend human rights?

In this paper | engage with this question by fooegon an arena where on a daily basis
discourses of risk and rights circulate in a vgrigtsettings: the UK prison sector. More
specifically, the focus is on the conceptoaiman rights as a risto the organisational

life of prisons and Prison Services within the @diKingdom. The argument is premised
on the shifts towards ‘business risk’ managemeptison governance, alongside the
increasing recognition that human rights have thityato manifest as a significant
organisational risk (for example, legal or repwadl risk). In drawing upon three ‘rights
as risk’ prisoner case studies from across theedrifingdom, the paper highlights how
human rights non-compliance can produce legal fizkparticular prison organisations.
However, equal emphasis is also placed on, whdt tall legal risk+. That is, the
capacity of human rights activism to propel anéstucentre stage, damaging an
organisation’s operations and reputation, irrespedf actual legal liability. The aim of
the case studies, therefore, is to show how thotsde the organisation have
transformed human rights non-compliance into déiféitypes of risk. In doing so, some
of the effects of failure to manage human righdk m the prison sector are illuminated —
including the fact that the costs of these failppears to be on the increase, especially
their reputational effects.

One of the limitations of UK prisons scholarshipdtde, and thus of this paper, is that
there is no detailed empirical evidence to indicatether, or how, organisational risk
management is impacting on the everyday decisindgeactices within individual
prisons (Murphy and Whitty 2007a). Put simply, wersht know how prisons or Prison
Services are internally managing the heightendd pesed by human rights (law). | rely
therefore on the existence of a significant arciitee of risk management (in the form of
risk registers, audits, committees, etc.) andenaios management levels, evidence
suggesting that ‘business risk’ is part of govegrirameworks in the prison sector.
Overall, the aim is to show that, whatever the aotutent of risk management practices,
there is increasing evidence of the potentidiurhan rightdo manifest as different types
of organisational risk.

The paper concludes with a call for further expioraof the potential of organisational
risk management to result in, or enhance, humdmsigompliance. On an organisational
risk approach, rights are viewed though a risk,leos a human rights one, and
compliance comes out of the process of managingske (for example, reputational or



financial) to one’s organisation. This argumemntas, of course, risk-free — not least
because it raises difficult questions about the oblinstrumentalist approaches in prison
management and in human rights activism.

Risk within rights

To situate my argument about human rights as risant first to outline the more
conventional understanding of the risk/rights ielahip. In criminal justice contexts, the
relationship has typically fixated around a dichmoyoof riskversusrights. Driven by

fears and anxieties about personal and nationarisg¢Loader and Walker 2007;
Zedner 2009), there has been a growing tenden®cent years to pitch human rights in
zero-sum terms against an array of potential iBkgsk and Shafir 2007; Gearty 2008;
Goold and Lazarus 2007; Poole 2008). Human rigieeates, amongst others, reject
this framing, arguing that what is needed insteadaays of thinking that recognise risk
andrights in combination (Murphy and Whitty 2007anhésuch way is to think in terms
of risk within rights (Murphy and Whitty 2009). This approach &@gises that attention
to risk is built — or designed — in as part of hamights law. It seeks to preserve the
existing legal frameworks of human rights protetctty emphasising that governing
bodies are already permitted to act to preventéuiarm as long as certain fundamental
rights norms are respected. For example, whikelggally permissible to limit some
rights in order to protect other rights and intesesprovided certain legal criteria are
demonstrably satisfied — those absolute humangitat exist must, by definition,
remain absolute (Clayton and Tomlinson 2009; HuR&yhts Watch 2006).

Much of the human rights activism and scholarshgquiad security issues over the last
decade has sought to articulate, and defend,gkewthin rights approach. The Human
Rights Act and the European Convention on HumamtRigECHR) have played a key
role in this regard. UK judges have given concre&aning to the risk/rights relationship
— to mixed receptions — in an increasing varietgasitexts involving different criminal
justice actors.In every case, the senior judiciary have integatéhe risks of (future)
harm fromwithin a framework of human rights law and principles.stiemphatically
perhaps, the official attempts to legitimise forofigorture has led the European Court of
Human Rights irBaadi v Italy(2008) to strongly re-emphasise the necessityriska
within rights approach. In this case, the Courtébully rejected government arguments
(including from the United Kingdom which intervenasl a third party) that risks to
national security should permit a dilution of thesalute legal guarantee against torture in
relation to the deportation of suspected terrotsisther countries. The ECHR, in other
words, does not allow risk to be divorced from hamights.

! Examples of such case law involve the assessnfiémé oisk of harm in relation to deaths in custody
(Amin2003); police negligenc&/én Colle2008); child protectiong 2008); parole decision$icClean
2005); indefinite anti-terrorism detentioA 2004); and the use of anti-terrorism control osd@d 2007).



Rights as risk

While strongly supportive of this trend in humaghtis law and activism — that is, the
need to reject riskersusrights thinking and strategies — this paper ainsléntify a
different framing. It argues that, in light of thee of organisational risk management,
human rights should be recognisesia riskand, that in the particular context of the UK
prison sector, the potential of human rights to ifeshin a variety of ways as
organisational risk is very considerable. As wéldemonstrated further below, certain
prisoners’ rights claims and litigation, and thectmenisms that give these concrete effect
(such as the involvement of NGOs, the media, las/gercourts), can have serious
consequences for the standing and activities afracplar prison, Prison Service, or the
sector as a whole.

The structure of the paper is as follows. Partskdbes some of the shifts towards
‘business risk’ management in the UK prison sertt@ecent years. This account is
necessarily a general one and does not attempigtige with the distinctive histories and
institutions of the Prison Services in Scotland.(@&dler and Longhurst 1994; Cooper
and Taylor 2005), England and Wales (e.g. Lieb#0@4; Ministry of Justice 2008), and
Northern Ireland (e.g., Corcoran 2006; McEvoy 200Will be seen, however, that a
common architecture of risk management has beeateteeven though the evidence as
to its actual impact on the culture and practidaadividual organisations remains
unclear.

Part Il outlines the obligation of Human Rights &oimpliance placed on all prisons and
the particular significance of human rights botheagl risk and legal risk+. The increase
in the legalisation of prison life in the Unitedrigdom is highlighted, with its consequent
effects on prisoner rights-consciousness, lobbgimg litigation strategies. It is argued
that the magnitude of legal risk is greater andemompredictable than previously, and
that the effects of legal risk+ have a specialtpali resonance in the penal realm.

Part Ill presents three case studies on rightsksane from each of the Prison Services
in the United Kingdom. Each case study containsreiete example of how a prisoner’s
rights claim or litigation created different typafsrisk. The translation of human rights
non-compliance into legal risk, or legal risk+nisither uniform nor predictable but, in
each case, the consequences of failure to managsometimes, even recognise — rights
as risk was significant.

I. Prison manageralism and organisational risk

For over a decade, management and regulationtlitesahave highlighted how
preoccupation with risk has become the all-embcationale of governance of, and by,



the public and private sectors (Hood et al. 20@4yét 2007; Rothstein et al. 2006).

Risk has been described as the ‘new lens througthwi view the world’ (Hutter 2005:
1) and new public management reforms (especiadlyite of audits) have, it has been
said, led to ‘the risk management of everythingiwér 2004: 40). Public lawyers have
highlighted the extent to which UK central govermmecross different policy areas, and
using legal and non-legal forms, have adoptedassk central organising principle
(Black 2005; Fisher 2003; 2007). A whole rangeisif-based practices, therefore, has
come to dominate many areas of administrative aeeisaking, particularly in relation

to the management of public sector finance andipsbttor personnel. Government
policy-making processes have also shifted to resel approaches because of widening
forms of public accountability, the promise of gtietive methods for prioritising
resources, and the usefulness of risk managementoas for blame limitation and
avoidance (Rothstein and Downer 2008). In the deivf public services, therefore, it is
now expected that risk management will be both &vatng force and, more
importantly, an essential legitimation strategy €A 2008; O’'Malley 2004).

The UK prison sector has undergone some of the sigisificant shifts in the direction
of risk management (Garland 2001; Kemshall 200%dev and Sparks 2007). Official
pre-occupation with risk can be traced throughbatvarious reforms which have
transformed traditional prison governance in linthyrivate sector practices.
Increasingly, the emphasis is on pragmatic, quaatibn-oriented goals and tools,
operational effectiveness, enhanced complianceasnand avoidance of ‘failure’
(especially failures that cause political embamas#) (see generally, Bryans 2007;
Carlen 2001a; Coyle 2005; Liebling 2004, 2006). Tikk-based shift has, arguably,
occurred on two levels. First, the introductionrafividual risk assessment techniques
has transformed prisoner management practicesisetdld linked some service delivery
targets with risk assessment scores (for exantptegdtegorisation of prisoners in
relation to the likelihood of escape). In other dgralthough governing prison
populations has always involved the tasks of digssion and control, it is now
increasingly centred on the technologies of risk.

Second, and still largely unexplored in UK crimiogical research on prisons, is the way
in which financial management, and general corgogatvernance at different levels of
the prison sector, have been explicitly reconfigusaorganisationalor ‘business risk’
models. This has brought ‘a new language of rigkreew formalized and bureaucratized
risk assessment and management systems (suck asmimittees, risk officers, risk
maps and assurance frameworks, intended to makatthhe more manageable and
calculable)’ (Hood and Miller 2009: 3). The pubjiavailable evidence for this shift in
the criminal justice sector comes from two sourties:proliferation of risk register

2 Of course, the causes of the current economiisarsuld suggest the exact opposite. Miller hasiadg
that the ongoing ‘rethinking of risk, regulationcetine state’ may reflect ‘a crisis of an entireteys of
governing’ (2008: 6-7).



templates; and, the increasing references to psioig risk management in the annual
corporate reports and audits of the three Prisovi&ss.

To take the risk register first, its core assumptthreefold: that information will be
collected, recorded and utilised in the identifizatof specified organisational risks. One
example is the England and Wales Probation Se@icailar, Risk management
standard forma{NPS 2007; 2004). The detail of this CircularaBing: it gives a scale
for identifying the likelihood of risks, rangingadim ‘very low’ (less than 5% chance of
occurrence) to ‘very high’ (more than 80% chanttehen provides guidance on
assessing the impact of particular occurrencegfateht organisational levels under the
headings ofpublic protection(exposing the public to injury or loss of liféancial
(overspends from under £2 million to over £25 roillj; reputation(from public criticism
up to ministerial resignation); amlivery(failure to achieve objectives). The stated
objective is to develop organisational risk-infotroa conduits which, depending on the
perceived seriousness of the risk, could stretcihalway up to the most senior
management and ministerial levels.

The second source is the annual corporate repuditawdits of each of the Prison
Services. Increasingly, these foreground risk manemt practices and the importance of
the risk register. For example, the 2005-06 audit® Scottish Prison Service, in a
section entitled ‘Outcome on Risks ldentified indkuPlan’, maps key risks under the
headings of operational risks (e.g. assaults @sopers) and financial risks (e.g. prisoner
compensation or contractual transfer of risk twiserproviders) (Audit Scotland 2006:
12-18; see also Scottish Executive 2004). Simijamhnual reports of HM Prison Service
include a section on the Management Board'’s ‘capaezihandle risk’ (HMPS 2008: 49).
Typically, this states that handling risk requiidsntification and review of key risks on
a quarterly basis (or more frequently if necessay)assessment of the extent to which
the Board has control over the management of #ke aind an ability to escalate or
down-rate certain risks. More specifically, the chéar ‘risk owners’ to manage key risks
(and forecast any likely changes) and to embedriesgs risk management’ in the
organisation by ‘the development and maintenanceskfregisters as part of ... audit
activity’ is highlighted (HMPS 2008: 50; see alstPlS 2005). Significantly, attention
has also been drawn to the changed occupatiortarewf HM Prison Service: a regular
programme of ‘risk awareness training’ is now aafalié to all staff, and the ‘ability to
manage risk well’ is highlighted as a key indicatbpromotion for middle and senior
operational managers (HMPS 2004: 59).

Of course, the key question here is the extentticiwthese publicly stated commitments
to prioritising risk management actually impacttba everyday decisions and practices
within individual prisons, and the hierarchy ofgmn governance generally. As with past
reforms, the traditional demands of running (ovenated, financially stretched) prisons
do not disappear with new managerial initiativesr&bver, new initiatives can be
adopted, resisted, ignored and manipulated to ngrgegrees (Bryans 2007: 170-76): in



the words of one governor, ‘So you end up withyfd¢PIs but there’s no relationship
between the outputs required and the inputs ammdiress you've got to do it with’
(Carlen 2001a: 11). Furthermore, even if theregsrasous commitment to risk
management amongst governors and senior manatggeuid not be assumed that in
every context the relevant risk knowledge (actlgegal, financial, etc.) will be both
obtainable and accurate, or that it will be unaerdtand acted upon in similar fashion
throughout a Prison Service. This point may havéqadar weight in light of the extent
of scholarship on prisons showing that significgifferences still exist between
individual prison environments, cultures and maniagsetyles (e.g. Bennett et al. 2008;
Bryans 2007; Crewe 2009). Different penal histoaed traditions, including post-
devolution institutional changes, within the thjeesdictions of the United Kingdom
must also be factored into the mix. The strong etgi®n, therefore, has to be, as
Ericson has argued more generally, that therebaillvariation across institutions and
contexts in how risk is conceived, understood, malated and managed’ (Ericson 2007:
965; see also Hutter and Power 2005).

To date, UK prisons research has not provided ergtbund detail of organisational risk
management.Thus, one can only speculate on questions suaflesnce of the risk
register, sanctions for compliance failures or, whisk’ is escalated up the chain of
management, how it is constructed and how decisiomseached on the most ‘risky’
scenarios. It may emerge that the architectureskfmanagement (risk manuals, tools,
registers, committees and business plans, ety$ plaignificant role at management
levels, even if they have not fundamentally altedadly life for prisoners and prison
officers. Three reasons indicate that this is likel be the case. The first is that UK
prison governance is now undeniably caught upenahguage and paperwork of
organisational risk management. Second, in liglhefliterature on the ‘new breed’ of
prison manager and governor, managing organisatiishkas likely to be endorsed, at
least by some, as a key indicator of service dsfiaad performance (Bryans 2007;
Liebling 2006). This point takes on even greatecdovhen applied to private sector
actors running prisons: the internalisation of ms&nagement being a primary means of
providing reassurance to regulators, governmenirarebstors (Genders and Player 2007;
Power 2007). At the same time, however, we shoatdliscount the argument that ‘[ijn
the eyes of many new-breed governors, manageraismnmeans to moral ends’ (Crewe
2008: 422). Finally, even for those governors wreoszeptical about ‘business risk’
prioritisation, the importance attached to insual@gtministers and senior managers from
political risks attached to penal failures must surely nibahorganisational risk
practices cannot openly be ignored.

% Separate ethnographic studies of senior managemeiM Prison Service and the Scottish Prison
Service, funded by the ESRC, are currently beimglooted by Alison Liebling and Ben Crewe (Universit
of Cambridge), and Sarah Armstrong (University td<gow), respectively.



II. Human rightsaslegal risk and legal risk+

Turning now to the particularities of human righsslegal risk and legal risk+. The first
point to make is that judicial intervention in UKigon life has come a long way since the
era of a ‘closed world of prison management’ (Ldirgand Quinn 1993: 503). The slow
recognition that prisoners have human rights, wheh be enforced by courts, can be
traced through the history of expanding judicialiegs from the 1970s onwards and,
most crucially, in the increasing influence of ttese law of the European Court of
Human Rights (Livingstone et al. 2008). Almost @msdicant has been the adoption of
prisoners’ rights discourses by campaigning greupsch as Justice, Liberty, the
Howard League, and the Committee on the Adminisinaif Justice — which meant that
traditional non-legal forms of lobbying on prisoonditions have been supplemented by
involvement in court-based legal strategies (Mair2@@4). More recently, the Human
Rights Act 1998 has been the major catalyst. Itimp®sed a legal obligation to respect
Convention rights on all public bodies, providedyars and judges with direct recourse
to the Strasbourg rights jurisprudence in any Ujaleoroceeding, and engendered a new
rights awareness amongst the public and media {@iand Tomlinson 2009; Dickson
2006; Leigh and Masterman 2008).

There are counter-trends however. The most obvsotee increased politicisation of
human rights. In Westminster-centred politics (ositions in Scotland and Northern
Ireland being different), the opposition ConsemnatParty has advocated repeal of the
Human Rights Act (Norman and Oborne 2009). The Lavds, now recast as the new
UK Supreme Court, have shown some ambivalence tsaaghts claim$ased orthe
Human Rights Act, as distinct from rights claimsather statutory and common law
grounds (Shah and Poole 2009; Hoffmann 2009; RgwI#©08). The public sector
response to the Human Rights Act has also beendmibegjal knowledge, professional
commitment and resources are very variable; omtiher hand, there is evidence of
awareness of the organisational benefits in pramgdiuman rights-based approaches
(Audit Commission 2003; Clements and Thomas 20GHRE 2009a; Ministry of Justice
2008). Most significantly, for the purposes of thaper, it igorisoners’rights claims that
have often featured most prominently in both offi@énd popular anti-rights discourses
(JCHR 2006; Loader 2007; Whitty 2007).

What does all of this mean for my argument concerhiuman rights as a legal risk? The
magnitude of this risk is much greater, more unigtallle and politicised than in earlier
years. Another difference is that legal risk is foamed as an organisational risk. The
three main indicators of the heightened awarenklegal risk are as follows. First,
management guidance is explicit: ‘take legal adbiefmre committing the Minister or

the Prison Service to a particular decision if ¢hisrany doubt in your mind’ (HMPS
2000: 30). ‘Legal proofing’ is designed to ensurattiegal expertise will be transmitted
down from the headquarters of the Prison Servaeyérs in the appropriate justice
departments or within government law offices. Ldgawledges, however, do not



translate uniformly across occupational cultures,aan it be assumed that non-lawyers
will recognise or assess legal risk in the same aglggal professionals. Frontline prison
staff may also be indifferent, or indeed hostitayards the rights-bearing prisoner (Scott
2008; Van Zyl Smit and Snacken 2009: 42-7). Furtteee, the messages transmitted
down the prison hierarchy can be contradictory:égal proofing process is directly
undercut when civil servants and ministers adofgrgsve stances in the face of court
interventions (for example, responding to judicidings in a minimalist or dilatory
fashion)?

Second, the perception of the prisoner as a litigard of the availability of lawyers with
prison law expertise, has changed. As one govemaisrit: ‘none of us would dare ignore
a complaint as we know that [prisoners] will betba phone to their brief ... Just look at
the adverts innside Timeor solicitors who are encouraging prisoners ketaction’
(Bryans 2007: 67). The reality of rights consciassamongst prisoners is, of course,
more complex — often the (adult male) prisonegditit is an individual who is distinct
from the mostly depoliticised general body of shertn prisoners — and legal advice and
aid may not be availabfeYet, the perception amongst senior managementsseehe

that legal risk cannot (as in the past) safelygm@ied. And, that this risk is more than a
straightforward calculation of ‘prisoner loss’ government win’: the menerospectof
prisoner litigation, with its attendant costs amghredictability, should be unacceptable to
organisational risk management.

Third, risk awareness has been fed by the drargedioth in the legalisation of prison
life in the United Kingdom, with rights claims beimecognised on specific statutory,
common law or Human Rights Act grounds. Furthermtirie development is arguably
irreversible as it is both shaped by, and shapest-tiropean legal and political order:
human rights, in other words, ‘are at the centrEwopean prison law and policy’ as
implemented by the Strasbourg Court and institstisuch as the Committee for the
Prevention of Torture (Van Zyl Smit and Snacken@0ii; Krisch 2007). There is now
detailed case law to be found, drawn from acrosghree legal jurisdictions of the
United Kingdom, on the following issues: categadiea, transfer, strip searching,
segregation, cell searches, restraint, adjudicati@tease, legal advice, media access,
telephone calls, living conditions, treatment pesgmes, mother and baby units, voting,
medical consent, drug testing, suicide, assistecbdeiction, and deaths in custody
(Anthony 2008; Creighton et al. 2005; Lazarus 2Q04ingstone et al. 2008). Notably,
some of these cases involve policy or proceduraikams, others involve prison staff

* The legal framework of UK central government ipast-devolution era is another complicating factor.
For example, electoral law is a matter reservaddianinisters who, after thElirst v UK (2006) judgment
of the Strasbourg Court, delayed the removal ofatbeolute prohibition (in a 1983 Act) on voting by
sentenced prisoners. Prior to Scottish Parliamlestiens in 2007, the relevant provision was susftaly
challenged in a Scottish court in highly publiciggtsoner litigation $mith2007).

® But prison law work funded by legal aid has inseshfrom 5,029 cases in 2001-02 to 42,973 cases in
2008-09 (Legal Services Commission 2009).



behaviour, and some relate to prison conditionsrasdurces. In short, today, most areas
of prisoner management have the potential to legal risk.

None of the above, of course, should be taken@ssenting UK (or European) judges
as inevitable defenders of prisoners’ rights, @@t environments as saturated with
rights discourses. Nor is it being claimed thai@emanagement in all three Prison
Services are not aware of the power of (humans)dhigation to complicate managerial
objectives, or that historically they have not deped strategies of compliance (and
sometimes non-compliance). Moreover, there aretfages of human rights in
criminological research on the daily life of UK gons and, within legal research, there is
often a general scepticism about the role of (huriginis) law as a serious force in
prison reforms (e.g. Eady 2007; Lazarus 2004; f08; cf McEvoy 2001). And, as a
leading prison law text puts it, in the penal reddm is often the handmaiden of politics:
‘Due to the vast extent of discretionary decisioaking powers that exist, ... speeches
made to political party conferences can be impleésgeas policy within a matter of
weeks’ (Creighton et al. 2005: 3; Crewe 2007; Lirdpland Price 2001). Nevertheless,
despite all these qualifications, the key pointaers: human rights-based litigation by
prisoners has increased, and broadened the scopgalfrisk across the UK prison
sector.

But a narrow focus on legal risk or litigation nessan important part of the overall
picture:legal risk+. This has to be taken into account because huiglats as risk
encompasses a crucial additional element — thecitgd human rights activism to
propel an issue to centre stage, damaging an aa#@m’s operations and reputation,
irrespective of actual legal liability. There aveotpoints to draw out here. The first is the
perennial appeal that human rights hold for indnaild and groups. Their staying power
is due to theipotentid as tools of resistance, empowerment and emamnaipé®oodale
and Engle Merry 2007; McEvoy 2007; Stychin 1998)other words, individual
prisoners will use whatever resources are avaitabllbem to improve or challenge their
status. The corollary is that organisations, gowvemis and states may also recognise, out
of self-interest and other reasons, the appealiofam rights compliance. A development
that has furthered this process is the increakenman rights institutions in the United
Kingdom, such as new human rights commissions laadJK Parliament Joint
Committee on Human Rights (JCHR), which have as teatral remit the promotion
and protection of human rights norms. When alliéith the growing number of human-
rights based campaigns by NGOs, the end resuldiiesent type of external dynamic
operating on the UK prison sector. In this sentse historically ‘lawless’ space of the
prison has become an expanding zone of legal riskelation to management of
prisoners.

The second point relates to the special relatignisbtween human rights and prison

governance. When it comes to prisons, the failomanage human rights ris&an
prove very costly. Blame apportionment and politregponsibility tend to have a much

10



sharper intensity in the penal realm than in ofigts of the public sector (Downes and
Morgan 2007; Sparks 2000). This makes rights &sarigarticularly unpredictable and
volatile phenomenon for prison managers. And, ta¢esof legal risk+ is potentially very
considerable given increased scrutiny mechanisoneample, JCHR reports on rights
violations), the power of NGO rights-based strategand the damning effects of a
‘prison scandal’ (Carlen 2001b). Prisoners are alspecial type of rights-bearing
subject: the fact of imprisonment can generatespe@ally strong sense of activist, and
indeed judicial, responsibility. Moral outrage gneblic disquiet can catalyse into media,
political and legal effects, as the following casedies illustrate.

lll. Rightsasriskin action

To make the above account of rights as risk monerete, this section of the paper
provides three case studies, one from each ofrieerPServices in the United Kingdom.
The first case study is concerned with the absehtalet facilities in Scottish prison
cells; the second with the incidence of femaleideiin Northern Irish prisons; and the
third with the use of restraint techniques on aleildin English detention centres. In each
instance, human rights violations produced eitbgal risk or legal risk+, or both, for a
particular prison organisation. By focusing on hibw claims of actors outside the
organisation led to these different types of rsgkne of the effects of failure to manage
human rights risk in the prison sector are vividilystrated.

Scotland: ‘Taxpayers fund Edinburgh drink and dhigge for ex-inmate§’

The case oNapier v Scottish Ministef005) is easily the most famous prisoners’ rights
case in Scottish legal history. A legal action bymand prisoner, Napier, against the
Scottish Prison Service (SPS) and the ScottishdWirs in relation to the practice of
‘slopping out’ in Barlinnie Prison, resulted inwing that Scottish prison conditions fell
below the ECHR Atrticle 3 ‘degrading treatment’ stard (Murphy and Whitty 2007b).

In a critical and highly detailed judgment, Lordrigeny held the Scottish Ministers
directly accountable for withdrawing the fundingtinad been earmarked for the
introduction of sanitation facilities in Barlinnand, by that policy decision, effectively
compelling SPS knowingly to violate the human rggbt Napier. The combined effect of
the Human Rights Act and the Scotland Act 1998teean unexpected legal liability
and resulted in an award of £2,450 in damages.€suiently, thousands of prisoners,
both former and serving, commenced legal procesdimglaim damages under the
Scotland Act in relation to the sanitary conditiafigheir imprisonment. In separate
litigation, some prisoners who had been placedatopged solitary confinement also
claimed damages for breach of Convention rightsn@ivorth 2008; O’Neill 2009).
Following extensive media criticism, political blarshifting, lengthy and complex

® Headline inThe Times15 May 2008.
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litigation, and an extraordinary amendment of thetand Act (to impose a one-year
time limit on future proceedings against the Sebtiinisters), an estimate of the scale
of prisoner compensation claims for ‘slopping oméis made. By March 2009, 3,737
claims had been settled at a total cost of overZddlllion (including legal fees) and, as
of October 2009, approximately 2,165 cases wellgstiding (Scottish Parliament
2009: 8)’

A number of factors contributed to this spectacabkample of rights as risk in Scottish
prison governance. Most obviously, even though@hapout had been identified as a
human rights risk — in successive Scottish and jiean prison inspectorate reports, as
well as in comments by SPS senior management Sdbitish Ministers did not believe
that continued inaction on prisoners’ rights poaey major political risk. Second, the
Napier litigation itself had certain special featuresluating: a distinctive prisoner
litigant (who was on remand and suffering from @eag a committed solicitor with
human rights law expertise who deployed an arragxpert witnesses and reports on
prison conditions; complacency by the Scottish Btiis (and their legal advisers) as to
the potential legal risk; and, finally, a sympaib@idge who was moved to express
revulsion at ‘a truly chaotic and disgusting scemery morning at slopping outN@pier.
para 76). Podiapier, the greatest surprise remains thhtiman rightantervention into
the life of a Scottish prison generated such momentegal, financial and political
effects. It is, of course, true that the distinetprivate law history of the Scottish legal
system in relation to seeking damages contribudebe current scale of financial loss
and future risk. But it is also the case that the special qualitywman rights discourse
was never adequately factored into the originaésssent of legal risk posed by the
Napieraction.

PostNapier, rights as risk seems unavoidable within contemgo$cottish prison
governance. Key criminal justice actors, acrosallezgxecutive and parliamentary
domains, display a heightened organisational avesseaf the potential of prisoners’
rights. Indeed, parliamentary debates and newstmslhave been directly devoted to the
topic, with primary emphasis placed on the fallivaim prisoners successfully seeking
financial compensation. Moreover, instructions to manageanunghts risk are now
explicit. A Scottish Auditor General report, fosstance, states: SPS ‘should assess the
potential risks of legal challenges associated witboners’ (and gives the examples of
cell sharing and lengthy periods of cell confineth¢Audit Scotland 2008: 5).

" The Convention Rights Proceedings (Amendment)t{&ud) Act 2009 imposes the one-year time limit

on litigation (from the date of the alleged humiyhts violation) with effect from 2 November 200%or

the most recent compensation figures, see Sc@tisiament, Written Answers 27 October 2009 (S3W-
27985).

8 For example, a ‘slopping out’ claim against thetNern Ireland Prison Service resulted in a findifig
Convention right violation (Article 8 right to prey but not, as ilNapier, also Article 3 degrading

treatment) — but no damages were awarded on thmdthat mass prisoner compensation claims would be
contrary to the public interesd¥i@rtin 2006). Damages awards under the Human RightsnAehglish

courts have also been viewed as an exceptionale(Maruhas 2009).
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Human rights compliance, in short, is ndirectly linked to SPS operational goals. If the
Scottish prison population continues to rise, haavegompliance by SPS will become
more difficult, if not impossible in some cases @xample, where prisoners are ‘tripled
up’ in some cells). Postapier, rights as risk also equates with the prospeatwth

higher political risks for all parties. The enduktss a complex double effect: focusing
on prisoners’ rights compliance is, on the one handtial to managing the
organisational risks of SPS (notably, legal loggricial cost, operational disruption and
reputational standing). On the other hand, howetraggravates already heightened anti-
rights sentiments, which construct the Human Ridlatsas ‘a charter for prisoner
damages’, thereby escalating the level of politicsK. In short, what it means to manage
rights as risk in the po$tapier environment differs according to the perspectaed
interests of competing constituencies: for exammlison managers who support human
rights compliance measures for a mixture of motibes who are powerless to control
the size of the prison population; prison officetso are publicly hostile but privately
sympathetic to prisoner litigation because of aebéhat it will force Scottish Ministers

to solve the overcrowding crisis; and politiciaicsoss the party-political spectrum who
are vulnerable to media and public reactions topmrgeived human rights ‘win’ for
prisoners. Organisational risk management, thezeforthe context of Scottish prisons is
undoubtedly distinct, where issues of reputatiois&l and blame avoidance are
connected in powerful ways to both the furtherasfc@nd resistance to, human rights
compliance strategies.

Northern Ireland: ‘We are writing on behalf of theHuman Rights Commissidn’

My second case study focuses on a different agpeigghts as risk in prison governance.
In part, it emphasises that although identificatamial control otourt-centredegal risk is
often prioritised, there are other mechanisms biglwvhuman rights claims can manifest
as organisational risks. The intervention of humghts institutions — national, European
or international — is an obvious example. Moreowasre often than not, their
interventions map onto longstanding concerns adllbaman rights activists and NGOs.
A key aim is the generation of critical publiciaipngside the promotion of policy
objectives, and success is often linked to theltastuscale of public outrage, media
coverage and levels of political embarrassment.i&capfindings by human rights
institutions may be incorporated by other partige existing rights litigation; they also
potentially enhance future legal risk as claimgyabrance about a documented history
of human rights violations will be less plausitfieich findings may also be referenced in
any parliamentary interventions and, at the intéonal level, they will be used by

° Extract from letter sent to staff and prisonersimghaberry Prison by Northern Ireland Human Rights
Commission researchers (Scraton and Moore 2005: 190
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human rights treaty monitoring bodies to embarthsggovernment and hold it to
account.

One striking example of the above process is thehdm Ireland Human Rights
Commission (NIHRC) intervention into the treatmehfemale prisoners in the Mourne
House Unit of Maghaberry Prison. Prisoners’ righrs one of NIHRC's strategic
priorities and the Commission investigation waggered by three main factors:
controversy surrounding the suicide of a femalsgyrer in 2002; a critical report of the
Prisons Inspectorate in 2003; and the experiencdsiman Rights Commissioners on a
visit to Mourne House. The subsequent 193-pagetefire hurt insidgScraton and
Moore 2005), based on the findings of on-site nedeas, concluded that the treatment
of women and girls in custody fell below internati human rights law and standards. In
particular, condemnation was directed at the ldckng Northern Ireland Prison Service
(NIPS) gender-specific policies and practices slamdard of health and welfare services,
and the very oppressive nature of the (male-domd)atgime in light of the gender and
vulnerability of the prisoners.

Initially, NIPS co-operated fully with NIHRC butollowing requests to investigate the
conditions in a punishment block where a 17-yedrvads being held, it refused all
research access. Contrary to a NIHRC recommendationomen prisoners were then
transferred from Mourne House to Ash House, awititin Hydebank Wood, a male
young offenders’ facility. There followed anotheglhly critical Prisons Inspectorate
report on the even more unsuitable environmentsbf Mouse (for example, lack of in-
cell sanitation and shared facilities with malesofiers) (HMCIP 2005 NIHRC has
stated its intention to conduct further researclieomale prison conditions in Northern
Ireland, including monitoring responses to its @as recommendations for reform. One
of these recommendations is that a discrete wonusiention facility needs to be
developed in Northern Ireland (Scraton and Moo@736"

NIHRC represents a new type of organisationalfaskhe Northern Ireland prison
sector. First, the Commissions’ remit, local repoteal weight and investigatory powers
— which, following the Mourne House incident, hdeen extended so that access and
disclosure of documents are now legally compellé@KI&IRC 2008) — can resultin a
powerful spotlight being directed on the conditioasd occupational cultures, within a
prison. Second, the potential range and intengityMIHRC investigation may be
different to that of other prison inspection bodiest least because its methodology is
based on human rights indicators and standardsori#nis’ rights discourses, in other
words, are central motivating forces in these wrgations, and the demands for

9 The NIHRC also supported a judicial review chajietby a female prisoner in relation to the condkgio
in Ash House. The court ruled that the sanitativsarsgements did conform with ECHR Articles 3 and 8
standards, but found the policy mindomstrip-searching to be unlawfuCérson2005).

A similar recommendation was made by the Housasimons Northern Ireland Affairs Committee
following its wide-ranging inquiry into NIPS (NIA@007: 30).
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information, compliance evidence and accountabdry always framed through a human
rights lens. Third, in small jurisdictions like Nbern Ireland (and Scotland), the media
impact of a ‘prison scandal’ tends to be localibati due to closer networks of power,
scandals can often prompt more rapid politicalcectOn the other hand, it must be
acknowledged that, despite the recommendationstbf MIHRC and the House of
Commons Northern Ireland Affairs Committee, NIPS hat removed female prisoners
from a shared site with male young offenders aitml andiscrete women'’s prison. The
ability of NIPS to resist certain external forceaynof course, be stronger because of its
very particular history. Nevertheless, what carbetenied is that the ‘regulatory load’
of Northern Irish prison governance is changingaose of the role of organisations like
NIHRC, and the growing prevalence of rights dissesrin the scrutiny of prisons.
Managing risk, therefore, means coping not jushihe potential lack of expertise and
familiarity (and possible frontline staff hostiljtyn dealing with human rights, but also
the effects of more intrusive NIHRC-type intervents!?

The distinctive legal and political culture of Neetn Ireland must, of course, not be
forgotten in any account of rights as risk and, engenerally, prison manageralism.
Unlike in other parts of the United Kingdom, Nonthdreland’s post-conflict society
allocates a key constitutional role to human rigiMerison and Lynch 2007). Rights
discourses are still highly politicised but thegahave an essential legitimising function.
Prisons and prisoners are also highly politicisgrdds, for obvious historical reasons, and
questions of prisoners’ rights and ECHR compliafatéeast, in adult male prisons) have
been contested features of Northern Irish prisén for many years. What all of this
means is that NIPS is a unique organisation in geahits ethos and occupational
cultures (Corcoran 2006; McEvoy 2001), and anyregfees to ‘UK prison governance’
must be wide enough to accommodate this. Orgaarsdtirisk management was not
cultivated in the same way in the Northern Irisis@n sector, and it may not have the
same political resonance as in the other two jigigohs. In the pre-peace process era,
senior prison staff viewed any emphasis on manégerand bureaucracy with disdain:
‘performance targets and efficiency were regarded adstracted procedural and
administrative “dogma”, which were far distant frahe complex realities of managing
political prisoners’ (Corcoran 2006: 204). And,rasently as 2005, an official review of
NIPS was recommending a management style ‘operaiithgn a performance culture ...
[which] extends beyond operations to include owgarnd targets’ (Hamill 2005: 6; see
also Dwyer 2009). In other words, for NIPS, trainsitmay be more profound than for
other prison services: an organisation ‘groundeth@approach necessary to deal with
terrorist prisoners’ is proving less adaptable He officially-desired ‘cultural change
across the Service’ (NIPS 2007: 143).

121t is noteworthy that NIPS explicitly states os ebsite that its new manual of operating starsjavith
audit baselines including ‘risk weighting’, has beéenpact assessed to ensure it is Human Rights Act
compliant’ (http://www.niprisonservice.gov.uk/indefm/area/information/page/aboutstandards).
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England and Wales: ‘We recommend that human righligations be included in ... any
future contracts™

My final case study of rights as risk concernslatieely new rights-based scrutiny
mechanism within the UK parliamentary process:Jiat Committee on Human Rights
(JCHR), a cross-parliament expert body, which hagpbwer to scrutinise prospective
legislation, to compel documents and withessest@aednduct thematic inquiries into
issues of human rights concern (Feldman 2004; KhayWildbore 2007). The
Committee has already acquired a powerful reputdbioits closely researched, and
often highly influential, reports which provide dé¢d recommendations on whether
particular legislation, policies and practices evepatible with the Human Rights Act
and international treaty standards. Judges haverginalso attached great weight to
JCHR reports in rights-based litigation.

The JCHR has on a number of occasions drawn aitetdgihuman rights non-
compliance in the context of prison governancduuiiog reports on deaths in custody
(JCHR 2004) and on children’s rights (JCHR 2003)e @articularly noteworthy
intervention by JCHR occurred in 2007 in resposedgw secondary legislation
extending the range of circumstances in which aegttechniques could be used in
Secure Training Centres (STCs). The four STCs gldd are managed by private
sector companies and are used to detain childrieveba 12 and 17 years old. Following
the deaths of two boys in STCs after the controakuse of restraint techniques by staff,
the government introduced the STC (Amendment) R20€F which allowed the use of
force for the additional purpose of ensuring ‘ga@oder and discipline’. A range of
expert NGOs (including Inquest, NSPCC and the Hdviague for Penal Reform)
were strongly critical of this policy shift awayofn the use of restraint against children
only where it was clearly necessary. Dissatisfiéth Ministerial explanations, the JCHR
launched an inquiry into both the compatibilitytbé Rules with human rights standards
and the restraint techniques being used in STCa @&sisequence, the Ministry of
Justice, the Youth Justice Board and Rebound, riliatp company which managed two
of the facilities, were each required to providéaded written evidence justifying current
practices — with opposing evidence provided byRbgal College of Psychiatrists and
several leading NGOs concerned with child welfare.

The resulting 131-page repofthe use of restraint in Secure Training Cen(i#HR
2008), drives home the power of rights as riskstiais with other JCHR reports, the
empirical and legal details highlighting human tgghon-compliance are almost
impossible to refute. There is media coverage asdh this case, reports can be
incorporated into lobbying and litigation strategia national and international fora.
Second, the scale of future legal risk is signiftbaincreased by any JCHR intervention.

13 Recommendation of the UK Parliamentary Joint Cottemion Human Rights in relation to private
sector management of prisons and detention cer{fi€slR 2008: 29).

16



In July 2008, the Court of Appeal unanimously demdeboth the procedure for
amending, and the substance of, the STC Rules tmlbe/ful. This casgR)C v
Secretary of State for Justi¢2008), was supported by both the Children’s
Commissioner for England and the Equality and HuR&yhts Commission, and the
Court ruled that the Ministerial failure to conssilich relevant expert bodies, and to
conduct a race equality impact assessment, wasusakle and contrary to the rule of
law. Even more significantly, it found that the Bsiwere incompatible with the Human
Rights Act on the grounds that they violated ECHfRcbe 3 (inhuman and degrading
treatment) and Article 8 (respect for private lifidptably, express mention is made of the
JCHR report, as in the following comment from thegment summary provided by the
Court:

Gareth Myatt, a six and a half stone fifteen yddy was asphyxiated while being
restrained in an approved hold by three membessadif The attitude of officers
to him was outrageous (see further the publicalbilable report of the Joint
Committee for Human Rights ['JCHR’] for more detil. C 2008: 4).

The intense spotlight that has been directed by@t¢R and the Court of Appeal on the
governance of STCs has potentially far-reachingequences for organisational risk
management. The Court identified ‘a history in SBEdisobedience to legal and
contractual requirementsC(2008: 9) and found no evidence that the SecretfaBfate

for Justice ‘had acted to make it clear to hisgevcontractor that their approach was in
breach of their contractual obligation€ 2008: 4). The JCHR report directly targets this
gap in legal and political accountability. Focusorgthe detail of the standard contracts
regulating the private sector management of STA$tl@e extent therein of human rights
compliance mechanisms, it found a total absenesvafeness of Human Rights Act
obligations and even outdated knowledge of leghl it concluded that explicit linkage
between prison manageralism and human rights cang®iis needed in future contracts:

Although the contracts are over 130 pages long Btthedules, they make only
two references to human rights (namely, includimgluman Rights Act in
legislation listed in the ‘interpretation’ secticamd referring to the possibility of
trainees complaining to the European CommissioRlman Rights (abolished in
1998)) ... We recommend that human rights obligatioe included in the body of
any future contracts with STC providers and thdteSlale H include compliance
with human rights obligations within the performameasures under the contract
(JCHR 2008: 29).

Following the JCHR intervention and tlecase, there can be no doubt about the
seriousness of rights as an organisational riskfiwate sector prisons and detention
centres. As regardsgal risk private bodies providing contracted-out servicethe
criminal justice system are ‘public authorities’den the Human Rights Act, which
means that their operations can be challengeddgili review (Cowan and McDermont
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2008; JCHR 2006; Palmer 2007). A range of civila by prisoners are also available,
including the possibility of using the regime stards required by the contract to base a
claim for negligence (Livingstone et al. 2008: 37/60-98). Yet, court-centred risk is not
the only concern: rights as risk also encompassgg tisk+. If a coalition of human
rights actors (such as the JCHR and children’dsifGOs) succeed in a forensic
exposure of operational and managerial failuras,whil indicate to external audiences
that there is an organisational inability to reasgrand manage risk. Moreover, serious
condemnation will follow itommercialconsiderations are established as the key factor
influencing managerial responses to either hungirtsiabuses or poor prison conditions
(see, e.g. HMCIP 2004, 2006). Lastly, if human tsgtompliance becomes a more
formal component of performance and audit meagtresighout UK prison governance,
and if prison inspectorate mechanisms continuadorporate rights-based indicators
(Coulter 2008; EHRC 2009b; Owers 2004), then rigistsisk will explicitly be a

required part of organisational risk management.

Conclusion: managing rights as risk

The risk/rights relationship in prison governanemains a very under-explored topic.
Knowledge about the rise of organisational riskjuding the management of human
rights, within the public and private prison sest@ particularly limited. Yet, ‘every day,
governors in our prisons, are at the sharp endiofam rights compliance’ (Owers 2005:
65). The aim of this paper, therefore, has beerfidldoFirst, to show that human rights
as risk — both legal risk and legal risk+ — hag/\sgnificant relevance for organisational
risk management in prisons. While evidence asd@itent of the shift towards
prioritisation of ‘business risk’ remains unclelrere is no disputing the fact that human
rights have the ability to manifest as major orgational risks (for example, legal,
reputational or financial). In the Scottish caselgtoutlined above, this is particularly
obvious with prisoner compensation payments of @gprately £11 million and ongoing
financial risks running into several millions more.

The second aim has been to introduce the ideglatisras risk, in particular as a strategy
for furthering prisoners’ rights and, more broadgcouraging us to think beyond a
dichotomy of risk versus rights. Rights as riskuiegs an acknowledgement that human
rights need not be seen through a human rightsdleng. Rights may also be viewed
though a risk lens, and human rights compliance coaye out of the process of
managing the risks (for example, reputational)rie’s organisation. Needless to say, this
argument raises difficult questions about the aflmstrumentalist approaches in both
management of prisons and human rights activism.itYwould appear to have a
particular purchase in the context of prisons; piggtions where human rights are often
seen as ‘peripheral, or instrumental, to a broadat (Owers 2005: 71).
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Paradoxical though it may appear to some, to iseréaman rights protection can reduce
organisational risk. A risk management approacts cha¢, of course, guarantee actual
human rights compliance but at the very leastntitie is forced onto human rights risks.
This may lead to an organisation adopting a ‘hunigints policy’ for different reasons:
because it is legally mandated, of practical bénisfiethical, or is politically useful in
establishing both managerial and reputational wdrtis can, in turn, compel other
behaviour and cultural changes, including inteazaleptance of the validity of human
rights norms or a need to mirror the human riglolgces of rival organisations (EHRC
2009c; Engle Merry 2006; Goodman and Jinks 2008gL2007; cf Sfard 2009).
Strategic translation of rights compliance into enorstrumentalist language, indicators
and strategies may also help to break down objexiio indifference to human rights
within an organisation (Sarfaty 2007). What it webatean to ‘manage’ risk or human
rights within prisons, therefore, is never liketylie clear cut. But the key point remains:
human rights compliance may be driven by a vaétstrategies or processes other than
a traditional human rights approach. Putting tmattlaer way, engagement with human
rights can take different forms.

There will be many objections to this rights ag asgument. Strong objections will
come from those who see the moral and legal stdtiisman rights (especially for
prisoners) as being dangerously undermined bytenesst in frameworks governed by,
for example, risk-based approaches or manageriatdhers will argue that neither risk
nor rights is sufficiently embedded in the occupadil cultures of either prisons or the
Prison Services for rights as risk to have anytraakion. A third set of objections will
centre on the impact of private corporate actothéncurrent management of some UK
prisons* — and the resultant government-imposed pressarégeform’ of public sector
delivery and values (Genders and Player 2007; iigt004)* These forces, which
seek to legitimise an expanded market in ‘secusgyvices (Walker and Whyte 2005;
Zedner 2009), are likely to be given a boost if riemns of organisational risk expertise
— such as guarantees of human rights compliangeisyn staff — can be promoted as
commercial products available from the private @ecthe ‘international scramble for
human rights accreditation’ within the private segirison industry makes this an
especially credible concern (Liebling 2006: 429fé&hders of public prisons (including,
most obviously, their prison staff) could, of caeirseek to outplay the private sector on
this particular ground by demonstrating the waywlinch a public sector ‘ethos’ brings a
much more robust affinity with theublic authorityobligations of the Human Rights Act.

Rights as risk is, thus, a highly charged propos#ie contemporary UK prisons context.
But there are already new forms of human rightsagegient across the public and
private sectors, including rights advocates whatmwsthemselves as *human rights risk

14 Eleven out of 135 prisons in England and Walesoperated by the private sector; 2 out of 16 pssan
Scotland; and none in Northern Ireland — comprisihgut 9% of the total UK prisoner population.

15 On whether ‘public service risks’ can, or shoudd imcorporated into private sector-inspired, genesk
management systems, see, e.g. CARR 2009.
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strategists’. These are usually part of consules@r specialist divisions of law firms,
and they openly exploit the perceived consequeottesk management failures — such
as reputational loss or litigation costs — to a@ecompliance with human rights norms
and obligations (Likosky 2006). Their ‘rights assiness risk’ expertise targets risk
managers in both the public and private sectois especially those global commercial
actors who proactively seek to avoid ‘zones of lleig&’ (ICJ 2008: 3). Expressions of
overt commitment to rights compliance cannot, tfeess easily be isolated from
commercial and public relations imperatives. ThHeeotomplicating factor in the new
world of human rights risk strategists is the gmgvpower of the NGO as a regulatory
force, both in relation to constructions of orgatisnal risk (Hutter and Jones 2007) and
of corporate human rights obligations (Kinley arfta@bers 2006; McBarnet et al.
2007).

In many respects, therefore, rights as risk isagdlyea reality. Clearly, we do need
empirical knowledge of actual risk management fires and practices, and much more
needs to be discovered about the realities ofsight risk in UK prison governance.
Comparative and critical perspectives on the déffieapproaches within the Scottish,
Northern Irish, and English and Welsh Prison Sewiare also needed, not least because
of the diverse cultural standing of rights discesrs different parts of the United
Kingdom. Finally, with regard to the dilemma of hbwest to intervene in this field,
human rights advocacy has never been other thaplegnthere can be no guarantees
that unexpected, negative consequences will nmwoEqually, of course, it may prove,
as some have argued, that the language of (org@maB risk has the potential to be
adapted for progressive ends (O’'Malley 2008; Si@005). In any event, the point being
made in this paper is that rights as risk merwset scrutiny by those positioned outside,
and inside, the walls of prisons and their Priservise headquarters.
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