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Fifteen Deaths in Dominica, September 22, 2017 



Hurricane Maria 
 
Estimated economic damages between $30 billion  
and $60 billion, with insurance coverage of around  
60 percent in Puerto Rico, and total insurance coverage 
Of between $15 billion and $30 billion.  
 
 
http://www.rms.com/newsroom/press-releases/press-detail/2017-09-28/ 
rms-estimates-insured-losses-from-hurricane-maria-will-be-between-usd-15-and-30-billion?utm_source=slipcase  
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Three Interconnected Challenges: 
 
Mitigation 
 
Adaptation 
 
Losses and Damages 



PARIS CLIMATE AGREEMENT 
 
Article 8.1  Parties recognize the importance of averting, minimizing and 
addressing loss and damage associated with the adverse effects of climate 
change, including extreme weather events and slow onset events, and the 
role of sustainable development in reducing the risk of loss and damage.  
 
Yet, in the Decisions to Give Effect to the Treaty: 
 
52. Agrees that Article 8 of the Agreement does not involve or provide a 
basis for any liability or compensation; 



Rethinking Climate Justice in Terms of Climate Rights and Justice 
Via the Courts (as well as the court of public opinion) 
 
A public nuisance is an act or omission that obstructs, damages, or 
inconveniences the rights of the community.   
 
A public nuisance may be a criminal wrong.  An individual that is 
particularly harmed by a public nuisance may also bring a tort 
(civil) action.  
 
Culpability depends on intention (foreknowledge, forseeability  or 
reckless disregard as well as causation, at least probabilistically)   



“ the [Public Trust] principle requires legislatures 

and agencies to act as trustees in protecting natural 

resources vital to the welfare and survival of present 

and future generations of citizens” 

 

Tort Law + Public Trust = May Require 

Governments to Crack Down on Fossil Fuel Industry 



An Example: The BP Oil Spill 

BP oil spill: judge grants final approval for $20bn 

settlement (April 4, 2016) 

 

The settlement, first announced in July, will cover 

environmental damage and other claims by the five Gulf 

states and local governments, paid out over 16 years. 

 

https://www.theguardian.com/environment/2016/apr/04/b

p-oil-spill-judge-grants-final-approval-20-billion-dollar-

settlement 



Climate Attribution: Probabilistic Assessment of Costs  



Scientists with World Weather Attribution (WWA), using a combination of observed 

temperature data and climate models, have concluded that human-caused climate change 

made the record-breaking 2017 summer temperatures in the Euro-Mediterranean region at 
least 10 times more likely. https://wwa.climatecentral.org/ 
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“EVEN LESS IS KNOWN ABOUT 
THE POTENTIAL POSITIVE AND 
NEGATIVE IMPACTS OF CLIMATE 
CHANGE.  IN FACT, MANY 
ACADEMIC STUDIES AND FIELD 
EXPERIMENTS HAVE 
DEMONSTRATED THAT INCREASED 
LEVELS OF CARBON DIOXIDE CAN 
PROMOTE CROP AND FOREST 
GROWTH.”     
 
EXXONMOBILE, NYT, MARCH 2000 





An example of foreseeability 



The Resort to the Courts 





Core Normative Concepts: 
 
Efficiency: Addressing Climate Change at Lowest Cost 
Legal Rights and Remedies 
Distributive Justice 
 Intra-national, intra-generational 
 Inter-national, intra-generational 
 Inter-generational 
Distributive Justice More Generally  



Formal Framework: 
Ei = Fi + Ri   or  Fi = Ei – Ri                 (National Energy Use) 

T = λΣ Fi                                             (Global Carbon Budget) 

Li = [Di(T) – Ai] + CAi(Ai)                (National Losses and Damages) 
W = Σ Li + Σ CFi(Fi) + ΣCRi(Ri)       (World Costs of L&D and Energy) 
 
Efficiency: 
C’Ai(Ai) = 1  (Adaptation)              (National Adaptation) 
𝜆ΣD’i  = SCC = C’Fi(Fi) - CRi(Ri) = PCARBON   (National Mitigation) 



Global Payments for Public Nuisance: 
F =  Fi 
i = Fi / F 
L =  Li 
Ni = Li  - i L  
Ni > 0  Li /L > Fi /F 
 
Country i receives net payments if and only 
if its share of global losses is greater than its 
share of global emissions.   



Intergenerational Equity 
 
Consider the following parable.  Suppose that todays’ generation 
has already raised the global temperature by 1-degree C, and that 
warming will reach 3-degree C in the future unless 
decarbonization is achieved.  Warming of 1-degree C causes 
future losses of $5 trillion, and 3-degree C causes losses of $20 
trillion.  The cost of decarbonization to stay at 1-degree C is $10 
trillion.   
 
The decarbonization can be financed by taxes or by debt paid by 
the future generations.  What is an efficient and fair policy?  



An efficient outcome would be for the current generation 
to decarbonize the energy system and finance it by debt.  The 
future generation would pay $10 trillion in debt service, but 
avoid $15 trillion in incremental climate costs.  Compared with 
the status quo, the welfare of the current generation would 
remain unchanged, while the welfare of the future would be 
improved relative to business as usual.   
 
However, this solution is not fair to the future, which still 
incurs $5 trillion of climate costs.  Some mix of tax-financing 
and debt-financing will balance costs and benefits between 
the present and future.  All tax-financing would not 
necessarily be fair to the present generation, however.   



Components of a Just Solution to Losses and Damages: 
 
Public Nuisance Doctrine (Right to Climate, Duty of Care) 
Public Trust Doctrine (State responsibility) 
Attribution science (Probabilistic liability) 
Probabilistic Settlements 
Joint and Several Liability for Losses and Damages 
Hazard Insurance as Key Policy Approach  
Efficient Adaptation Measures Under Insurance 
Broad Standards of Intra- and Inter-Generational Equity 



COMPLEMENTARY APPROACHES: SHAREHOLDER ACTIVISM 

Shareholders force ExxonMobil to come clean on cost 

of climate change.  ‘Historic’ vote by nearly two-thirds 

of shareholders will force annual ‘stress test’ to 

measure how regulation will affect assets 

https://www.theguardian.com/business/2017/may/31/exxonmobil-climate-change-cost-
shareholders 
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Investigations of Securities Fraud 



DRAFT GLOBAL PACT FOR THE ENVIRONMENT 
 

Article 1  

Right to an ecologically sound environment  

Every person has the right to live in an ecologically sound environment 

adequate for their health, well-being, dignity, culture and fulfilment.  
 

Article 2  

Duty to take care of the environment  

Every State or international institution, every person, natural or legal, 

public or private, has the duty to take care of the environment. To this 

end, everyone contributes at their own levels to the conservation, 

protection and restoration of the integrity of the Earth’s ecosystem.  


