Commission on a Bill of Rights Discussion Paper: ‘D 0 We Need a UK Bill of Rights?’
Response by Professor Francesca Klug and Helen Wildbore, LSE

We are responding to this Discussion Paper in our capacity as Director' and Research Officer
(respectively) of the Human Rights Futures Project (HRFP) at the LSE and on the basis of many
years of academic research and scholarship on the Human Rights Act (HRA) and how it operates
(see Appendix 1 for a description of HRFP and our biographies). We will respond to each of the
four consultation questions below. Under Question 4 we attempt to address the mainiss  ues of
contention that are driving the current debate on w hether the HRA should be replaced by
what is usually described as a ‘British Bill of Rig hts.’ (A list of appendices is attached.)

Question 1: Do you think we need a UK Bill of Right sS?

1.1 This question raises the interesting legal and constitutional issue of what comprises a Bill of
Rights? Responding to calls over many decades for a UK Bill of Rights from constitutional reform
groups like Charter 88, and a number of politicians and lawyers, the HRA was intended to be

more than the incorporation of a human rights treat y into domestic law . When the HRA came
into force in October 2000, the then Home Secretary, Jack Straw, described it as “the first Bill of
Rights this country has seen for three centuries”.? Most informed legal and political commentators
at the time the Act was passed, and since, have recognised that the HRA is a Bill of Rights by any
other name.? Bills of Rights can have different titles (e.g. the Charter of Rights and Freedoms
in Canada and the Human Rights Act in the Australia  n Capital Territory) but this is not

material as to their legal and constitutional funct ion. The 1689 Bill of Rights, the first document
to boast that name, also remains on the statute book although it protects few of the individual rights
that are in the HRA.* An alternative title for the Discussion Paper might therefore have been ‘Do
we need an additional, stronger or different Bill of Rights for the UK than the 1689 Bill of Rights and
the HRA?'.

1.2 The HRA 1998 was preceded by a number of written pr ~ oposals for a bill of rights,
most of which were based on incorporating the European Convention on Human Rights (ECHR)
into UK law. These included:
« the Liberal Peer, Lord Wade's, proposals for a Bill of Rights in 1969, 1976, 1977, 1979 and
1981, based on incorporating the ECHR.®
* Conservative Peer, Lord Aaran’s Bill of Rights Bill in 1970.°
¢ Lord Scarman'’s call for “the law of the land [to] meet the exacting standards of human
rights declared by international instruments, to which the UK is a party, [through]
entrenched or fundamental laws protected by a Bill of Rights” in his 1974 Hamlyn lectures.’
« the Society of Conservative Lawyers’ recommendation in 1976 that “the ECHR should be
given statutory force as overriding domestic law” in their report Another Bill of Rights?

! Professor Klug was previously a Senior Researtiowat the Human Rights Incorporation Project aids College
Law School where she assisted the government iisidgythe model for incorporating the European Ganion on
Human Rights into UK law reflected in the HRA. Skas a Member of the Government Human Rights Tasker®o
oversee implementation of the HRA, from 1998-2000 acted as a Consultant on the HRA at the Homie€fifom
2000-01. Professor Klug was also appointed by fofdiaister Michael Wills to sit as a member of tmall Bill of
Rights and Responsibilities Reference Group aMiméstry of Justice from 2007-2009.

2 Speech, Institute for Public Policy Research, 13 Januar§®0

% For example, see Professor Philip AlstBromoting Human Rights through Bills of Rights, OUP, 1999, pp 1 and 11.
Professor Robert Wintemute has described the HRAlafacto a domestic bill of rights”, whilst lamenting thesamce
of a judicial strike down power in 'The Human Riglict's First Five Years: Too Strong, Too Weakust Right?'
(2006) 17 (2) King's College Law Journal, 209.

* It included the right not to be inflicted with &lor unusual punishment, to no excessive bainesf freedom from
fines or forfeitures without trial, freedom for Restants to bear arms, freedom to petition the mobnaithout fear of
retribution, no royal interference with the law, mght of taxation without Parliament’s agreememd éree election of
members of Parliament.

® See Aisling Reidy, ‘The House of Lords: in defenééuman rights?’, UCL Constitution Unit, Octole399.

® Bill of Rights Bill debate, House of Lords, 26 Nawber 1970.

"*English Law — the new dimension’, Hamlyn Lectyr&g74.
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e the all-party House of Lords Select Committee on a Bill of Rights in 1978, which
unanimously agreed that “if there were to be a Bill of Rights it should be a Bill based on the
European Convention”.?

e Margaret Thatcher's 1979 manifesto pledge to establish all-party talks on a “possible Bill
of Rights”.’

e Conservative MP Edward Gardner’'s Human Rights Bill “to incorporate into British law the
ECHR” in 1987.%°

* Social and Liberal Democrat MP Robert Maclennan’s attempts to gain support for
incorporation of the ECHR into UK law, for example his motion in 1989 for a debate on a
Bill of Rights.**

* Neil Kingock’s 1992 manifesto commitment to a “democratically enforceable Bill of
Rights”.

« Lord Lester's Bills attempting to incorporate the ECHR in 1995 and 1997.%

1.3 In most cases, proposals for a UK Bill of Rights we  re modelled on the ECHR on the
basis that the government, but not the courts or other public authorities, was already bound to
comply with its terms. In some cases this proposal was presented as the first stage towards a
"constitutional Bill of Rights",** but in no case was it ever suggested that an Act to incorporate
the ECHR would need to be repealed to introduce as  ubsequent Bill of Rights

1.4 Whilst the HRA is an ‘ordinary Act of Parliament’, and in that sense could not be described
as a ‘constitutional Bill of Rights’, most of the features that characterise bills of rig hts in other
jurisdictions are present in the HRA . In a book on comparative bills of rights that includes the
HRA, the internationally renowned expert, Professor Philip Alston, lists the “common
characteristics” of bills of rights.'® These are all, to at least some degree, present in the HRA in the
following form:

e Therights in the HRA (Schedule 1) were drawn from  the ECHR,; a treaty which was
inspired by the Universal Declaration of Human Righ  ts with significant input from
UK government drafters. It reflected a long pedigre e of rights recognition in the
UK.*® Although UK governments had been committed to securing the rights in the ECHR
“to everyone within their jurisdiction™’ since it came into force in 1953, individuals could
not lay claim to them before UK courts before 2000. These rights were augmented by HRA
ss12 and 13 concerning freedom of expression and freedom of thought, conscience and
religion (respectively) and could be supplemented by other additional rights, d rawn
from international treaties or the common law, in t he future .

e Like all bills of rights, the HRA was deliberately crafted as a ‘higher law’ , to which all
other law and policy must conform “so far as it is possible” (s3 HRA). The courts can both
hold the executive to account (a power they were already developing for themselves, to
some degree, through judicial review) and can review Acts of Parliament for
compliance with human rights standards; a competence they did not possess before
the HRA (outside the context of EU law).

8 Bill of Rights: Select Committee Report, HL Deb I98vember 1978 vol 396 cc1301-97.

® The Conservative Manifesto, April 1979.

19 Human Rights Bill, HC Deb 06 February 1987 vol 182223-89.

" House of Commons, 19 June 1989.

12t's time to get Britain working again’, LabouaRy Manifesto, 1992.

13 Human Rights Bill debates, House of Lords, 25 aan995 and 5 February 1997.

1 ord Lester, ‘First Steps Towards a ConstitutioBil of Rights’, (1997) 2 EHRLR 124.

!> Three common characteristics of bills of rightsritified by Professor Alston can be summarised g$A formal
commitment to the protection of those human rigttigch are considered, at that moment in historjae@f particular
importance”; 2) “binding upon the government and ba overridden...only with significant difficulty3) “some form
of redress is provided” if “violations occurPromoting Human Rights through Bills of Rights, note 3, p10.

'8 For example, Magna Carta 1215, Declaration of daltit 1320, Habeas Corpus Act 1679, Bill of Righé89, Claim
of Right Act 1689.

" ECHR Article 1

Human Rights Futures Project, LSE
November 2011



e This review power does not allow judges to strike d own Acts of Parliament but only
empowers them to issue a “Declaration of Incompatibility” where the courts deem a statute
or statutory provision to be incompatible with HRA rights (s4 HRA).*® Once such a
Declaration has been made, it is then for Parliamen  tto decide whether and how to
proceed .*° Whilst some experts would argue the absence of a strike down power calls into
question the status of the HRA as a Bill of Rights, Professor Alston suggests this is not a
definitive characteristic of bills of rights.?° The HRA model was deliberately crafted to
work within the grain of the UK'’s tradition of parl iamentary sovereignty, which the
then Home Secretary, Jack Straw, labelled ‘the British model®* (see Appendix 2 for Klug
and Singh’s proposals for a ‘British model’ of incorporation). Partly for this reason, there
was no requirement in the HRA for the domestic cour  ts to ‘follow’ the European
Court of Human Rights (ECtHR) case-law (see paras 4.8-4.12).

¢ Individuals can seek and obtain remedies for breaches of human rights in the domestic
courts under the HRA in circumstances which were not available to them before. There is
also an opportunity for individuals to seek redress outside the court room, by
reminding public authorities of their duty to compl y with the HRA (s6) , which has led
to changes in practice and policy that would not have occurred before the HRA (see
Appendix 3).

Question 2: What do you think a UK Bill of Rights s hould contain?

2.1 To comply with the terms of reference of the Commission on a Bill of Rights, any additional
Bill of Rights for the UK must be one that “incorporates and builds on all our obligations under” the
ECHR, most of which are contained in HRA Schedule 1. It is sometimes suggested that these
rights could (or should) be further qualified, or g iven clearer interpretation , to address
criticisms of the HRA that rights are claimed by unpopular groups or individuals.?? To comply with
the Commission’s terms of reference, great care wou Id be needed if the language in HRA
Schedule 1 (the Convention rights) were to be chang  ed, or new interpretations of the rights
were to be added . The majority of these rights are already qualified or limited (see para 4.17
below) but it is difficult to see how any narrowing of the scope of these rights to apply only to
certain categories of people, for example, would comply with the Commission’s terms of reference.

2.2 We note that the Commission’s terms of reference do not include any specific reference to
the HRA. Nevertheless the ‘spirit’ of the terms of reference is widely un derstood as
augmenting, and certainly not decreasing, the level of protection currently afforded to
individuals in the UK by the HRA .?® Support for an additional or supplementary Bill of Rights is
commonly conditional on this being ‘HRA plus’.?* For example, s6 HRA makes it unlawful for a
public authority to act in a way which is incompatible with the rights in the HRA. This is not present
in the ECHR but, as explained in para 1.4 above, this duty has provided significant protections to
some of the most vulnerable members of our society (see Appendix 4). Many informed
commentators who support a Bill of Rights would consider it to be highly regressive if such an
obligation were to be watered down or removed.

18 27 declarations of incompatibility have been maeare still standing and 8 have been overturmegppeal.

Y Rv Shayler [2002] 2 WLR 754 at para 53. See para 4.5 below.

2 Note 3, p10.

2L Used in speeches and conversations.

2 For example, Dominic Grieve, then Shadow AttorGaneral, has said that a new Bill of Rights woulovjre “an
opportunity to define the rights under the Europ€anvention in clearer and more precise terms aodge guidance
to the judiciary and government in applying humigihts law when the lack of responsibility of a féweaten the
rights of others” (‘Liberty and Community in Britdj speech to Conservative Liberty Forum, 2 Oct@@06).

2 |n particular ss3-10 which have made the substmiijhts in Schedule 1 enforceable in UK law.

2 For example, response to the Commission on aBHights Discussion Paper by the Equality and Bileg Forum,
British Institute for Human Rights and Rene Cassin.
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2.3 It would, of course, be perfectly possible to introduce a Bill of Rights that is wider in scope
and stronger in enforcement powers than the HRA. To ensure a new Bill of Rights fulfilled the
Commission’s terms of reference, any additional rights would need to cover new ground, or
transparently supplement ECHR rights. They should demonstrably enhance rights protection.

2.4 The Bill of Rights and Responsibilities Reference Group at the Ministry of Justice (on which
Francesca Klug sat; see footnote 1) considered which additional rights could be added to the rights
in the HRA. These included: dignity; individual autonomy and independence; equality; good
administration; justice; rights for victims and children; education; health; food, clothing and shelter;
environment; access to public facilities and services; participation in the community.

2.5 Several other models for bills of rights that could fairly be described as ‘ECHR plus’
(and post HRA, ‘HRA plus’) have already been drafte  d. For example:

* IPPR published A British Bill of Rights in 1990 drafted by Anthony Lester QC and others,
based on the ECHR and the UN'’s International Covenant on Civil and Political Rights.?

» The Civil Liberties Trust drafted A People’s Charter in 1991 which drew on a wide range of
international and domestic provisions, including the Magna Carta and 1689 Bill of Rights.

* Richard Gordon QC published a draft constitution in 2010, which includes the HRA
augmented with additional social and economic rights.?

* The Joint Committee on Human Rights produced ‘A Bill of Rights for the UK?’ in 2008,
based on the model of the HRA with additional rights.?’

* In 2008 the Northern Ireland Human Rights Commission (NIHRC) proposed a Bill of Rights
for Northern Ireland,? in keeping with its mandate from the Belfast (Good Friday)
agreement, suggesting rights “supplementary” to those in the HRA, including economic,
social and cultural rights, children’s rights and environmental rights (see para 3.2).

2.6 Many who are supportive of a new Bill of Rights are likely to call for economic and social
rights to be included. Polling evidence suggests this would be strongly welcomed by many
people.” However, based on the response to HRA cases involving access to healthcare or
housing® (Articles 2, 3 or 8) it is unclear whether, at this time, there is sufficient consensus or
political support for expanding the role of judges in decisions involving resource allocation.

Question 3: How do you think it should apply to the UK as a whole, including its four
component countries of England, Northern Ireland, S cotland and Wales?

3.1 Experts on devolution have emphasised that the HRA is an “important pillar of the
constitutional framework of devolution” 2! It underpins the devolution settlements, whilst
“simultaneously elucidating the common values of the constituent nations”.** The ECHR is tied and
embedded into the devolution statutes. These provide that the devolved institutions have no
competence to act in any manner that is contrary to the ‘Convention rights’, defined as having the
same meaning as in the HRA (section 1).** From a legal perspective, if the HRA were repealed or

% A British Bill of Rights, Anthony Lester et al, foreword by Francesca KIRRR, 1990.

% Richard GordonRepairing British Politics: A Blueprint for Constitutional Change, Hart, 2010.

2" Twenty-ninth report of session 2007-08, July 2008.

2 A Bill of Rights for Northern Ireland: advice the Secretary of State for Northern Ireland’, Nemthireland Human
Rights Commission, 10 December 2008.

2 Polling results show that there are high levelsugfport for the right to hospital treatment on k¢S being included
in Bill of Rights, as well as for the right to hang for the homeless, the right to strike withaagihg one’s job and the
right to an abortion. See Joseph Rowntree RefoustTand ICM ‘State of the Nation’ polls.

39 For exampleR (Rogers) v Svindon NHS Primary Care Trust (2006);R (Condliff) v North Saffordshire PCT (2011).
31 Alan Miller, Chair, Scottish HRC, ‘The Human RighAct from a Scottish perspective’, @ommon Sense:

reflections on the Human Rights Act, Liberty, 2010.

32 Monica McWilliams, NIHRC Chief Commissioner, ‘Hum#&ights Act underpins devolution’, {Pommon Sense,
ibid.

33 Scotland Act 1998 s29, 54, 126; Northern Irelamtl 2098 s6, 24, 98; Government of Wales Act 2006 98, 158.
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impliedly amended by a subsequent UK Bill of Rights, there would almost certainly be a need for
amendments to the devolution statutes.®*

3.2 In Northern Ireland further complications arise due to the ECHR and “subsequently the
HRA" being “crucial parts of a peace accord”.** The Belfast Agreement mandated the NIHRC “to
consult and to advise on the scope for defining, in Westminster legislation, rights supplementary to
those in the European Convention on Human Rights, to reflect the particular circumstances of
Northern Ireland, drawing as appropriate on international instruments and experience”.* There has
been over 10 years of widespread consultation and consideration in Northern Ireland on a Bill of
Rights which builds on the ECHR and HRA. Whilst there has not been all-party consensus on the
contents of a supplementary Bill of Rights (despite evidence of cross-community, popular support
for such a Bill) there has been cross-party consensus for retaining the HRA . According to
Monica McWilliams, former Chief Commissioner of the NIHRC, recent “proposals to amend the
HRA have created a sense of particular unease among those concerned to preserve and maintain
the fragile constitutional balances that have been painstakingly put in place” given that the HRA is
“central to the constitutional DNA of the UK”.%’

3.3 There is already arguably greater human rights protection in Scotland than at the UK level.
Scottish courts can invalidate Acts of the Scottish Parliament that breach Convention rights.
Repeal of the HRA could arguably cement a two-tier  system of human rights protection

within the UK , given that it is unlikely that the Scottish Parliament would seek to lower the level of
protectigg\ of human rights in Scotland in relation to devolved areas (such as health and criminal
justice).

3.4 According to the Director of Justice, Roger Smith, repealing or significantly amending the
HRA would be “a legal and political nightmare” in the context of the devolution frameworks in
Scotland, Wales and Northern Ireland.*® It is reasonable to predict that the introduction of a new
UK Bill would understandably lead to demand for spe cific Bills of Rights for Scotland and
Wales whilst the mandate for a Northern Ireland Bil | of Rights will not be met by a UK bill.

Question 4: Having regard to our terms of reference , are there any other views which you
would like to put forward at this stage?

4.1 To consider the case for a new UK bill of rights it is useful to survey the different
currents which are driving this debate , many of which are largely incompatible with each other.
It is also important to consider the main arguments for repealing and replacing the HRA.

4.2 In addition to supporting supplementary rights to the ECHR as discussed above, some
human rights advocates and constitutional lawyers would welcome the introduction of a new bill of
rights which is ‘judicially entrenched’, in the sense of granting the courts the power to strike down
legislation deemed to breach its terms (as in the American or German models). There is also
support from similar sources for a ‘constitutionally entrenched’ bill of rights, requiring special
parliamentary majorities before it can be amended or repealed.*’ On the other hand, some legal
academics like Nicholas Bamforth, whilst not claiming “special constitutional status” for the HRA,
concedes that it has “a special constitutional role”, in so far as s3 lays down overriding and general

34 See ‘Devolution and Human Rights’, Qudsi Rashéastice, February 2010.

% Note 32.

% Good Friday Agreement 1998, section 6, para 4.

¥ Note 32.

% Note 31.

39 Quoted in the law reform group, Justipesss release, 8 February 2010, see
http://www.justice.org.uk/data/files/resources/388 0-Report-on-devolution-and-human-rights-warfigaajor-
difficulties-ahead.pdf

0 For example, Geoffrey Marshall, ‘Two kinds of qoentibility’, [1999] Public Law 377 and Tom R. Hickman,
‘Constitutional Dialogue, Constitutional Theoriggladhe Human Rights Act 1998’, [200Bjiblic Law 306.
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rules of statutory interpretation.** Judges have on occasion commented similarly, for example Lord
Bingham who remarked on the “constitutional shift™*? introduced by the recognition of a right to
freedom of assembly in the HRA, a right once declared missing from “our constitution” by the
famous 19" century legal theorist, A.V. Dicey.*?

4.3 Other vocal supporters of a new UK bill of rights have a diametrically opposed view
When the Prime Minister announced the establishment of the Commission on a Bill of Rights, he
suggested that a major purpose of any new Bill of Rights would be to remove powers from
the courts to Parliament
“a commission will be established imminently to look at a British Bill of Rights, because it is
about tig}e we ensured that decisions are made in this Parliament rather than in the
courts.”
Were a new Bill of Rights to be introduced for this purpose, this would probably be without
precedence. On the basis of our research on comparative Bills of Rights* there is no instance we
can find where a Bill of Rights has been passed in order to reduce the accountability of the
executive or legislature to the courts, rather than the other way round.

4.4 A similar debate, with similarly polarised views, w as evident in the period preceding

the introduction of the HRA . Many of us who were involved in advising the government on the
proposal, held the view that the interpretation of broad values inherent in all bills of rights — such as
the right to free speech or the legitimate limits to a private life — often involves philosophical or
guasi-political judgements that are better determined by elected representatives, with the courts
acting as a check on the executive, rather than as a primary decision taker or law make .
The model adopted in the HRA (s3 and s4) was deliberately designed to reflect this view.

4.5 Lord Hope , in Shayler, emphasised that where clearly expressed legislation cannot be
interpreted to remove an incompatibility under HRA s3, “the position whether it should be
amended so as to remove the incompatibility must be left to Parliament ", and the only option
left to the courts is to issue a Declaration of Incompatibility (DOI).*® Lord Hoffman further clarified
in the famous Belmarsh case?’ on indefinite detention of foreign nationals that, following a DOI, the
decision as to whether to respond lies with parliament:
“Under the 1998 Act, the courts still cannot say that an Act of Parliament is invalid. But they
can declare that it is incompatible with the human rights of persons in this country.
Parliament may then choose whether to maintain the law or not. The declaration of the
court enables Parliament to choose with full knowledge that the law does not accord with
our constitutional traditions.”®

4.6 The then Home Secretary, Jack Straw, emphasized when introducing the Human Rights
Bill that higher courts “could make a Declaration [of Incompatibility] that, subsequently, Ministers
propose and Parliament accepts, should not be accepted”.” The example he gave was abortion
law, but he might have added advertising restrictions, gun controls and election expenditure
limits,> all issues that courts with strike down powers in other jurisdictions have controversially

*1‘Same-sex Partnerships: some comparative constiaitiessons’, (2007) 1 EHRLR 47.

2 A phrase first employed by Justice SedlefRédmond-Bate v DPP (2000) HRLR 249.

“3R (Laporte) v Chief Constable of Gloucestershire [2006] UKHL 55.

*4 Prime Minister’s Questions, House of Commons, ébriary 2011.

> Professor Klug teaches comparative bills of rigittshe LLM at the LSE.

“°Rv Shayler [2002] 2 WLR 754 at para 53. Our emphasis.

" A and others v Secretary of Sate for the Home Department [2004] UKHL 56, where s23 of the Anti-terrorismie
and Security Act 2001 was held to be incompatilité the Articles 5 (right to liberty) and 14 (fremd from
discrimination). Parliament responded by repeatirggprovisions and putting in place a new regimeaoitrol orders.
“8 para 90. Our emphasis.

49317 HC 1301 (21 October 1998). Our emphasis.

%0 Although, constitutionally speaking, there wasoidigation on the government to comply with therBatsh
indefinite detention ruling (see note 47), reaislliy the ECtHR was likely to take a similar appriodo the domestic
courts on this issue. However in many other instaribe ECtHR has or could apply the ‘margin of apjation’,
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determined breach their bills of rights®* but where Parliament, under the HRA, would retain the final
say.

4.7 Applying this model, from the government’s point of view, the current controversy
over foreign nationals relying on the right to resp ect for family life (Article 8) to challenge
deportation on completion of their prison sentence, could be addressed through primary
legislation which is clear in its intention and express purpose and therefore could not, (on the
Shayler principle) be re-interpreted to comply with the HRA. Although the domestic courts may
well issue a DOI as a consequence, the final decision asto whether and how to respond to
this would rest with Parliament which could decide to take no further action . There is varying
opinion on whether the ECtHR would find against the UK in such circumstances. Most likely this
would depend on the facts in a particular case, which vary considerably and often turn on the rights
of children and partners rather than the deportee (see Appendix 5 for a discussion of the impact
of ECHR Article 8 on deportations).

4.8 A related source of support for a UK or British Bill of Rights to replace the HRA (more often
described as British in this context) is the erroneous view that it requires the importation of
ECHR case law along with the rights . The Conservative MP, Dominic Raab, said recently that
there was a “serious flaw in the Human Rights Act. We should not be importing the Strasbourg
case law wholesale...”.* This reflects confusion about the status and function of the HRA which
has been compounded by domestic courts at times acting as if they are bound by the ECtHR
jurisprudence.> The plain words of the HRA, and the parliamentary d  ebate which introduced
it, make it clear that this is not what the Actreq  uires. There is a duty in s2 HRA for domestic
courts to “take into account” Strasbourg jurisprudence, but there is no duty to follow it. Rejecting an
amendment to the Human Rights Bill by the Conservative peer Lord Kingsland, which would have
made our courts “bound by” ECtHR jurisprudence, the then Lord Chancellor, Lord Irvine, explained:
“this amendment...suggests putting the courts in some kind of straitjacket where flexibility is
what&_)&j)s required...our courts must be free to try to give a lead to Europe as well as to be
led.”

4.9 Conservative MP, Edward Leigh, subsequently observed that as a result of not tying
domestic courts to Strasbourg case law the UK was “not simply incorporating the convention in our
law but going much further”. It was “creating...an entirely new bill of rights”.>® The point of
incorporating the rights in the ECHR into UK law, i n other words, was to allow domestic

courts to rule on their application and interpretat ion in the manner of a bill of rights |, rather
than applicants having to go to the ECtHR in Strasbourg to claim a breach of their rights. As Lord
Hoffman put it, if the HRA was “interpreted by United Kingdom courts as the American Bill of
Rights i;interpreted by American courts, [it] would be a perfectly serviceable British bill of

rights ”.

4.10 Lord Grabiner QC recently confirmed that “if Parliament had intended our courts to be
bound by [Strasbourg] decisions it could and would have said so in terms. Instead the [HRA]
adopted the ‘must take into account’ formula, which suggests that in an appropriate case it would

leaving the final decision with the domestic couvthether a DOI is issued or not (for example,Bemns v UK, 2006;
Mosley v UK, 2011;Hatton v UK, 2003;Pretty v UK, 2002).

*1 Notably in the USA.

%2 See for exampledA v UK (ECtHR, 2011) which found a breach of Article & @rant v UK (ECtHR, 2009) which
found no interference with Article 8 on the fac@geAppendix 5 for more details on this issue.

%3 Quoted in the Times, ‘Britain can ignore Europehoman rights: top judge’, 20 October 2011.

>4 For example, Lord Bingham R (Ullah) v Special Adjudicator [2004] UKHL 26 said that the courts’ duty undee th
HRA is “to keep pace with the Strasbourg jurispnukeas it evolves over time, no more, but certamolyess”.

%5 Hansard, HL vol.583, cols 514-5, 18 November 1997. Thestidictly British contribution” our courts would mako
developing human rights jurisprudence was emphaéisthe White Paper which heralded the HRR#ghts Brought
Home: The Human Rights Bill, CM 3782, October 1997) and in the parliamentalyades on the Human Rights Bill.
0313 HC 398 (3 June, 1998).

" *The universality of human rights’, Judicial StadiBoard Annual Lecture, 19 March 2009, p26.
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be open to our courts, having taken account of the Strasbourg decision, to reach a different
conclusion.”® Both the Lord Chief Justice and the Attorney General have also recently confirmed
that the duty in s2 HRA is to ‘take into account’, not to follow.*®

4.11 Our research suggests that whilst the interpretation of s2 has varied, domestic courts
interpreting the HRA do not act as if they are bound by ECtHR case law inara nge of
circumstances, relying on common law principles or other sources of law as well or instead
(see Appendix 6). There is nothing in the HRA to prevent this and there are indications this is likely
to increase. In these cases the domestic courts give their own interpretation of the rights in the
HRA, even when they conflict with Strasbourg case law.®® For example, Justice Laws said in 2002:
“...the court’s task under the HRA...is not simply to add on the Strasbourg learning to the corpus of
English law... but to develop a municipal law of human rights...case by case, taking account of the
Strasbourg jurisprudence as s2 [of the] HRA enjoins us to do.”®* The Supreme Court more recently
held that on the “rare occasions” when the courts have concerns as to whether a decision of the
ECtHR sufficiently appreciated particular aspects of our domestic process, our courts can decline
to follow the ECtHR decision, giving Strasbourg the chance to reconsider, so that “a valuable
dialogue” may take place.®? Although clear on the face of the statute, it may well be that further
guidance to the courts is required to clarify the i ntent and purpose of s2 HRA

4.12 The duty of domestic courts under s2 HRA is, of course, distinct from the obli gation
on member states or governments to “abide by” judgments of the ECtHR  in cases against
them, contained in Article 46 of the ECHR. This obligation has applied since the ECHR came into
force in 1953.%° David Cameron has argued that the “existence of a clear and codified British Bill of
Rights will lead the European Court of Human Rights to apply the ‘margin of appreciation’ " which
gives states greater discretion in their interpretation of ECHR rights.®* It is difficult to understand
how a Bill of Rights which is less closely tied to the ECHR than the HRA (for example, by removing
the obligation in s2 to take account of ECtHR jurisprudence altogether) is likely to have this effect.
Comparative research by Oxford University  has demonstrated that, if anything, a British Bill of
Rights would likely result in less leeway to parlia ment and stricter rights protections in

British courts. °° In addition, Lord Hope, Deputy President of the UK Supreme Court, has argued
that were the HRA to be repealed, “...we will still have to recognise that if we take a decision which
is contrary to the [ECHR] somebody is going to complain to Strasbourg...So it's very difficult to see
how simply wiping out the Human Rights Act is really going to change anything...”.®®

4.13 One of the most compelling reasons given for introd ucing a new Bill of Rights is “so
that all British citizens of different backgrounds feel ownership of it ”.°” Whilst the HRA may
never have never been properly ‘owned’ as a bill of rights by the general public, there is consistent

8 ‘Courts are free to ignore Strasbourg’, Lettettte Editor, The Times, 28 October 2011.

*9 Giving evidence to the House of Lords Select Cottemion the Constitution on 19 October 2011, Lo said:
“it is at least arguable that, having taken accadithe decisions of the court in Strasbourg, aurts are not bound by
them. They have to give them due weight; in mosesabviously we would follow them but not, | thimecessarily.”
Dominic Grieve in a speech on ‘European Convermiotdiuman Rights — Current Challenges’ on 24 Octshaed:
“British courts are not bound to follow the jurisplence of the Strasbourg court. They must takeadtaccount.”

€9 See for examplén Re P [2008] UKHL 38;Campbell v MGN [2004] UKHL 22;EM (Lebanon) v SSHD [2008]
UKHL 64; R (Limbuela) v SSHD [2005] UKHL 66;R (Animal Defenders International) v Secretary of State for Culture,
Media and Sport [2008] UKHL 15;R v Spear [2002] UKHL 31.

®1 Runa Begum v Tower Hamlets [2002] 2 All ER 668 para 17.

2 Rv Horncastle [2009] UKSC 14.

% For inter-state petitions to Strasbourg (suctreland v UK in 1978) and for individual petitions from 1966.

% David Cameron ‘Balancing freedom and security médern British Bill of Rights’, Speech to the Centor Policy
Studies, 26 June 2006. The ECtHR developed thegimaf appreciation’ doctrine to apply in situatowhere
national authorities with “direct democratic legiation” are “in principle better placed than aremniational court to
evaluate local needs and conditiondafton v UK, 2003). It's applicability varies with the issuedamght at stake.

8 ‘public Protection, Proportionality and the SeaimhBalance’, Benjamin Goold et al, Ministry ofslice, 2007.

% Quoted by Joshua Rozenberg, ‘Are Supreme Cotitg@issmore assertive than they were as law lords®, Society
Gazette, 5 August 2010.

" Dominic Grieve, ‘Liberty and Community in BritainSpeech for Conservative Liberty Forum, 2 Octdg6.
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polling evidence that the rights in the Act are popular.® It is often argued that the greatest benefit
of introducing a new Bill of Rights is the process that would lead to it, which can help educate the
public and create ‘ownership’. It is true that besides the Labour Party discussion paper® and
manifesto, alongside meetings with NGOs and lawyers, the HRA was not widely consulted upon,
and there was almost no public education on it by the government which introduced it. Polling by
Liberty found that less than 10% of people remember ever having received or seen information
from the government explaining the HRA.”® Most people therefore obtain their information on the
HRA from the media’ (see Appendix 7 for corrections and clarifications of selective media
reporting of the HRA).

4.14 However, it is difficult to understand how simply labelling a new bill of rights British, as
some commentators propose, would make it more popul ar. If the terms of reference of the
Commission are upheld, and a new Bill were to be based on all the rights in the ECHR without
redefining their scope, our case law would be unlikely to change substantially. Indeed, one of the
prime purposes of Bills of Rights is to correct the tendency of all democracies based on
majoritarian principles to ride roughshod over the needs of minorities  of any kind. Any
honest consultation on a new UK Bill of Rights has to be clear about this point. Responding to
popular perceptions of the way the HRA has operated, some grossly inaccurate, it would be
possible to claim that a ‘British Bill of Rights’ w ould remove rights from some of the most
marginalised, or least popular, groups in our socie ty but this would not be the case if the
terms of reference of the Commission are respected . To introduce a Bill of Rights for this
purpose would anyway be without precedence anywhere in the modern democratic world.

4.15 There is no precedent for the introduction of a Bill of Rights resulting from the type of
‘conversation’ that is currently taking place in the UK. Research by the London Metropolitan
University into the processes for developing bills of rights in other countries concluded that “all
previous Bills of Rights have been designed either to supplement existing human rights
protection or to incorporate international human ri ghts into domestic law . No Bill of Rights
process in a modern democracy has permitted even th e possibility of regression.”  "? Another
key finding of the London Metropolitan University research was that “politicians should be
transparent about the purpose of a Bill of Rights”. A coherent explanation from government is
needed about why it is seeking a new Bill of Rights. The Prime Minister has spoken about the
“twisting and misrepresenting of human rights” that is “now exerting such a corrosive influence on
behaviour”.” If there is evidence that some public authorities h ave misunderstood the scope
of their duties under the HRA, this could be rectif ied by suitably tailored education and

training but does not necessarily require a new hill of rights.

4.16 There have also been calls by senior politicians to replace the HRA with “a clear
articulation of citizen’s rights that British peopl e can use in British courts  ”.” The underlying
philosophy of human rights is that every human being is entitled to fundamental rights simply
because they are human. Whilst voting rights and many benefits are usually dependent on
citizenship or residence, the fundamental rights in democratic bills of right s, like a fair trial,
freedom from torture, privacy and free expression, generally apply to everyone within the
jurisdiction of a state . A new Bill of Rights that attempts to exclude non-citizens or unpopular
groups from certain of its provisions, could certainly result in successful challenges at the ECtHR.

% Liberty polling results show for example that 96¥%espondents believe the right to a fair trialital or important,
91% believe the right not to be tortured or degdaidevital or important and 94% believe that respecprivacy and
family life is vital or important. 96% supportedaav that protects rights and freedoms in Britittp://www.liberty-
human-rights.org.uk/media/press/2010/britain-agreiesat-s-not-to-love-about-the-human-rights.php

%9 Bringing Rights Home’, Jack Straw and Paul Bogtebecember 1996.

" Note 68.

" ‘Human Rights Insight Project’, Ministry of Jusic2008, page 27: “In terms of sources of knowlesigut human
rights and the Human Rights Act, the strongesttvasnedia (64%).”

2 Developing a Bill of Rights for the UK’, Alice Daitd et al, Equality and Human Rights Commissiori,®0

3 David Cameron, speech following the riots, Oxftiids, 15 August 2011.

" David Cameron, Note 64.
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4.17 Both the current government and the previous one ha  ve sought to give the

impression that they will introduce a Bill of Right s to remedy a ‘responsibilities deficit”  in
society. In the wake of the riots, the Prime Minister promised to look at “creating our own British Bill
of Rights” to address the way “misrepresenting” human rights had allegedly “undermined personal
responsibility””® and the Labour government introduced a Green Paper in 2009 making the case for
a non-justiciable Bill of Rights and Responsibilities.”® Very few rights in the HRA are absolute.”’
Some can be ‘limited’ in certain circumstances.’® Many are ‘qualified rights’”® where interference
with an individual’s right can be justified where it is “necessary in a democratic society” to protect
the rights of others or the common good, as the Home Secretary pointed out in her recent speech
to the Conservative Party conference®® (see Appendix 8 on how the HRA has protected the rights
of victims of crime). For example, ‘wanted posters’ of suspects or convicts who have absconded
can be justified under Article 8(2) as necessary for public safety, although there are often
misleading reports in the press and by some politicians to the contrary.®

4.18 Responsibilities can be said to be implicit within the basic concept of human rights. As Lord
Bingham has remarked: “inherent in the whole of the ECHR is a search for b alance between
the rights of the individual and the wider rights o f the society to which he belongs " # Ifitis
desirable to highlight that responsibilities are im plicit within the concept of human rights in

any new Bill of Rights, this could be achieved by i ncluding references to responsibilities in

a pre-amble . Francesca Klug and others suggested this to the Ministry of Justice Bill of Rights and
Responsibilities Reference Group in 2007-09. For example, the Australian state of Victoria has a
Charter of Human Rights and Responsibilities Act 2006, largely modelled on the UK HRA, which
includes in its preamble: “human rights come with responsibilities and must be exercised in a way
that respects the human rights of others”.

4.19 The UK is widely seen as a leader on human rights and civil liberties protection, particularly
within Europe.®* Many people in this country are rightly proud of this reputation. When the Prime
Minister says he wants to “...show that we can have a commitment to proper rights, but they
should be written down here in this country”,®* this could be interpreted as distancing ourselves
from the European and international human rights framework that we demand other states adhere
to.%° Currently, every other member state of the Council of Europe has absorbed ECHR rights into
its law through one mechanism or another. Whilst the UK has a much stronger record of
compliance with ECtHR judgments than many other European states, being seen to effectively de-
incorporate the ECHR from UK law (by further qualifying the rights or preventing the courts from
‘taking account’ of Strasbourg case law altogether) could start a precedent that other less
compliant states may well wish to follow. Repealing the HRA and replacing it with something

less effective (either in terms of the rights themselves, or the mechanisms to protect them) would
send a strong message to the rest of the world about our commitment to international human
rights norms, particularly to countries with far poorer human rights records than the UK.

75 Speech, 15 August 2011, note 73.

" ‘Rights and Responsibilities: developing our ciintbnal framework’, Ministry of Justice, March @9.

" The prohibition on torture, inhuman or degradirgatment (Article 3), the prohibition of slaveryrfisle 4) and the
protection from retrospective criminal penaltiest{&le 7) are absolute rights.

8 For example, the right to liberty (Article 5) cha limited only in specified circumstances, suckle®ntion
following conviction of an offence.

9 For example, the right to respect for private taxdily life (Article 8), freedom to manifest one’sligion or belief
(Article 9), freedom of expression (Article 10) afndedom of assembly and association (Article 11).

% Theresa May pointed out that “the right to a fariife is not an absolute right” and read out Agi8(2) HRA.
‘Conservative values to fight crime and cut immtgma’, Manchester, 4 October 2011.

81 SeeAppendix 7 andhttp://www.liberty-human-rights.org.uk/human-rightsman-rights/the-human-rights-
act/human-rights-act-myths/index.php

82| eeds City Council v Price and others[2006] UKHL 10, para 32.

8 gSee ‘Churchill’s Legacy: The Conservative CasettierHuman Rights Act’, J. Norman and P. Obornbetty, 2009.
84 Prime Minister's Questions, House of Commons, tebeber 2010.

% See also ‘Developing a Bill of Rights for the Ukipte 72.
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APPENDIX 1

Human Rights Futures Project

The Human Rights Futures Project explores and analyses the future direction of human rights
discourse in the UK and elsewhere. The project particularly focuses on monitoring and evaluating
the impact of the UK’s Human Rights Act (HRA) inside and outside the courts to chart the evolving
nature of human rights and challenge its characterisation as a technical, legalised discourse,
focused solely on the relationship between the individual and the state.

Recently the Project has been engaging in the current political debates on the future of the HRA
and proposals for a British Bill of Rights. Human Rights Futures provides ongoing academic
research and analysis on the background and context to the debate and draws on comparative
material to signal the global implications of moving away from international human rights norms to
a more national focus. The Project is also involved in analysing political and philosophical debates
about the nature of the state and human rights.

For more information and for a list of selected legal briefings see
http://www?2.1Ise.ac.uk/humanRights/research/projects/humanRightsFutures.aspx

Professor Francesca Klug

Francesca Klug is a Professorial Research Fellow at the LSE and Director of the Human Rights
Futures Project. Francesca was previously a Senior Research Fellow at the Human Rights
Incorporation Project at King’s College Law School where she assisted the government in devising
the model for incorporating the European Convention on Human Rights into UK law reflected in the
HRA. She was a Member of the Government Human Rights Task Force, to oversee
implementation of the HRA, from 1998-2000 and acted as a Consultant on the HRA at the Home
Office from 2000-01.

From 2006-09 Francesca was a Commissioner on the statutory Equality and Human Rights
Commission. She is a frequent broadcaster and has written widely on human rights, including
Values for a Godless Age: the story of the UK Bill of Rights (Penguin, 2000). Francesca’s column
for the Guardian’s Comment is Free, ‘Blogging the Bill of Rights’, was published as a booklet by
Liberty in June 2010. Francesca was awarded the Bernard Crick prize for the best article published
by Political Quarterly in 2009 at the annual George Orwell Prize event in May 2010. Francesca was
subsequently appointed as a member of the Political Quarterly Editorial Board. She co-edited a
Special Issue of the European Human Rights Law Review, published in December 2010, to mark
the 10th anniversary of the HRA. Francesca teaches on the Comparative Constitutional Law
postgraduate class for the law department at the LSE.

For more information and a full list of publications see
http://www?2.lse.ac.uk/humanRights/whosWho/francescaKlug.aspx

Helen Wildbore

Helen is a Research Officer on the Human Rights Futures Project. She carries out research for the
Project, including monitoring and evaluating the impact of the HRA inside and outside the courts,
drafting legal briefings and maintaining a case-law database.

Helen graduated from University College London in 2001 with a degree in Law and from the
University of Nottingham in 2003 with a Masters in Human Rights Law. Her research interests
include the impact of the HRA inside and outside the courts, Bills of Rights, human rights values,
equality as a fundamental human rights value and the rights of the child.
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For more information and a full list of publications see
http://www?2.lse.ac.uk/humanRights/whosWho/helenWildbore.aspx

Selected publications on HRA / bills of rights

Professor Klug:

'The Human Rights Act: origins and intentions', in Confronting the Human Rights Act:
contemporary themes and perspectives, Jo Milner et al (eds), Routledge (forthcoming).

'The Human Rights Act 10 Years On: Origins, Impact and Destination', Scottish Human Rights
Journal, Issue 51, November 2010.

'Follow or lead? The Human Rights Act and the European Court of Human Rights’, with Helen
Wildbore, European Human Rights Law Review, Issue 6, 2010.

'Solidity or Wind? What's on the Menu in the Bill of Rights Debate?', (2009) 80(3) The Political
Quarterly 420-426.

'A Bill of Rights: Do we need one or do we already have one?', Public Law, Winter 2007.

‘A Bill of Rights — what for?' in Towards a New Constitutional Settlement, edited by Chris Bryant
MP, The Smith Institute, 2007.

"The Long Road to Human Rights Compliance", Northern Ireland Law Quarterly, Special Issue on
Human Rights and Equality, Spring 2006.

"Standing back from the Human Rights Act: How effective is it five years on?", with Keir Starmer,
Public Law, Winter 2005.

"Judicial Deference under the Human Rights Act", European Human Rights Law Review, Issue 2,
2003.

"The Human Rights Act: the first two years", with Claire O'Brien, Public Law, Winter 2002.

"The Human Rights Act: a 'third way' or 'third wave' bill of rights?" European Human Rights Law
Review, Issue 4, 2001.

Helen Wildbore:

‘The protection of freedom under the Human Rights Act: What we've gained’, UCL Human Rights
Review, 2009.

'Protecting rights: how do we stop rights and freedoms being a political football?', with Professor
Klug, published by Unlock Democracy, March 2009.

'‘Does Britain need a Bill of Rights?', Politics Review, April 2008.
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APPENDIX 2

Appendix 2 is Francesca Klug and Rabinder Singh’s proposals for the ‘British model’ of ECHR
incorporation (dated 1997).

This document is available separately from the Human Rights Futures website:

http://www?2.lse.ac.uk/humanRights/research/projects/humanRightsFutures.aspx
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November 2011

14



APPENDIX 3

Human Rights Act impact on everyday life — some exa mples

e Soldiers on UK military bases in Iraq fall under th e jurisdiction of the HRA
A British soldier serving in Irag who died from hyperthermia in a UK military base after
complaining that he couldn’t cope with the heat, was subject to the jurisdiction of the HRA.
The circumstances of this soldier’'s death gave rise to concerns that there might have been
a failure by the army to provide an adequate system to protect his life (Article 2). An inquest
was necessary to establish by what means and in what circumstances he met his death.®

* HRA secures inquest into murder
The human rights organisation Liberty used Article 2 (right to life) arguments to secure the
re-opening of the inquest into the death of Naomi Bryant, who was killed in 2005 by
convicted sex offender Anthony Rice.?’

« Naming a deceased father on birth certificate
Dianne Blood successfully challenged the provision of the Human Fertilisation and
Embryology Act 1990 which prevented her from registering her deceased husband as the
father of her two children conceived by IVF on the children’s birth certificates. The provision
was declared to be incompatible with the right to respect for private and family life under
Article 8 and the right to be free from discrimination under Article 14.%® The law was
amended by the Human Fertilisation and Embryology (Deceased Fathers) Act 2003.

* Local authority snooping on family is intrusion of private life
A council’s surveillance of a mother and her children to determine whether they lived within
a school catchment area was ruled unlawful and a breach of their right to respect for private
life under the HRA. The Council used surveillance powers given to it by the Regulation of
Investigatory Powers Act 2000 but a tribunal found their use of the powers was improper
and unnecessary.*

e Unjustified intrusion into right to freedom of asse mbly
The police stopped a coach of demonstrators reaching an anti-war demonstration in RAF
Fairford in 2003 and decided to send the coaches home with a police escort to prevent a
breach of the peace occurring at the demonstration when the passengers arrived. The court
said that the police must take no more intrusive action than appeared necessary to prevent
the breach of the peace. The police couldn’t show that the actions they took were
proportionate and constituted the least restriction necessary to the rights of freedom of
speech and freedom of peaceful assembly. It was wholly disproportionate to restrict a
person’s exercise of these rights because she was in the company of others, some of
whom might, at some time in the future, breach the peace. The House of Lords referred to
the “constitutional shift” brought about by the Human Rights Act, so that is no longer
necessary to debate whether we have a right to freedom of assembly.®

B R (Smith) v Oxfordshire Assistant Deputy Coroner and Secretary of State for Defence [2010] UKSC 29.
8 See http://www.liberty-human-rights.org.uk/news-and-events/1-press-releases/2010/bryantinquest-abandoned.shtml
8 Blood and Tarbuck v Secretary of State for Health, 2003, unreported.
8 paton v Poole Borough Council, decided by the Investigatory Powers Tribunal, 2 August 2010.
% R (Laporte) v Chief Constable of Gloucestershire [2006] UKHL 55
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o Kettling to be used only as last resort
To be lawful, crowd control measures by the police, such as kettling, must be resorted to in
good faith, be proportionate and enforced for no longer than is reasonably necessary.”
The police must have a reasonable apprehension of an imminent breach of the peace, i.e.
that it is "likely to happen". Kettling had to be a last resort and no more intrusive than
appeared necessary to avoid a descent into violence. This test of necessity would only be
met in extreme and exceptional circumstances. Kettling a group of protesters at the G20
summit where the risk of a breach of the peace was not imminent, was an unlawful
deprivation of liberty under Art 5.%

* Responsibly written articles on matters of public i nterest are protected
The common law defence of qualified privilege in libel cases includes a public interest
defence for the media.*® Although this was developed in a case just before the HRA had
come into force, but after it was passed, the court referred to the need for the common law
to be developed and applied in a manner consistent with Article 10 (freedom of expression).
The court listed ten matters to be taken into account in deciding whether the reporting was
responsible. More recently, this list has been held to be guidance, not hurdles, and the
defence is to be applied in a flexible and practical manner.** As a result, the media have
much more freedom when reporting matters of public interest, where it may not be possible
to subsequently prove the truth of the allegations, provided that they act responsibly and in
the public interest.

» HRA provides protection against discrimination on g rounds of sexual orientation
The courts have used their powers under the HRA to eliminate the discriminatory effect of
the Rent Act 1977 which meant that the survivor of a heterosexual couple could become a
statutory tenant by succession but the survivor of a homosexual couple could not.*

» Before closing a care home, the effect on the resid  ents must be considered
Where a local authority residential care home was being closed, the authority had to ensure
that any consultation investigates the effect of the closure on the residents’ emotional,
psychological and physical health and comply with its obligations under the HRA.%

» Duty to take positive action to secure physical int egrity and dignity
Where a local authority knew that a severely disabled tenant’s housing was inappropriate
and prevented her from having a normal family life but did not move her to suitably adapted
accommodation, they failed in their duty to take positive steps to enable her and her family
to lead as normal a family life as possible and secure her physical integrity and dignity.
Damages were due for this failure.”’

91 Austin v Commissioner of Police of the Metropolis (2009) UKHL 5.
2R (Moos and McClure) v Commissioner of Police of the Metropolis [2011] EWHC 957 (Admin).
% Reynolds v Times Newspaper (2001) 2 AC 127
9 Jameel v Wall Street Journal Europe [2006] UKHL 44
% Ahmad Raja Ghaidan v Antonio Mendoza [2004] UKHL 30. Para 2, Schedule 1 of the Rent Act.
% Cowl et al v Plymouth City Council [2001] EWCA Civ 1935 and R (Madden) v Bury MBC [2002] EWHC 1882
°" R (Bernard) v Enfield [2002] EWHC 2282 Admin
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Outside courts:

» Disabled married woman secures special double bed
A disabled women who was unable to leave bed needed a special bed which would allow
carers to give her bed baths. Her authority refused her request to have a double bed so that
she could continue to sleep next to her husband, even though she offered to pay the
difference in cost between a single and double bed. After she invoked her right to respect
for private and family life, the authority agreed to pay the whole cost of the double bed.%

* Woman fleeing domestic violence prevents children b eing taken into care
A woman fleeing her violent husband, who moved towns with her children whenever he
tracked them down, eventually arrived in London and was referred to the local social
services department. Social workers told the mother that she was an ‘unfit’ parent and that
she had made the family intentionally homeless. An advice worker helped the mother
challenge this claim using the right to respect for family life and prevented the children
being placed in foster care. Instead the mother was offered help to secure
accommodation.®

» Learning disabled couple challenge use of CCTVint  heir bedroom at night
A couple with learning disabilities were living in residential care with their child so that their
parenting skills could be assessed by social services. CCTV cameras were installed to
observe them performing parental duties, including in their bedroom, even though the baby
slept in a separate nursery. The couple were distressed by the use of the cameras in the
bedroom at night and successfully used their right to private life to get the cameras
switched off during the night.'®

% The Human Rights Act — Changing Lives’, Second Edition, British Institute of Human Rights, 2008.
9 The Human Rights Act — Changing Lives’, Second Edition, British Institute of Human Rights, 2008.
19 The Human Rights Act — Changing Lives’, Second Edition, British Institute of Human Rights, 2008.
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APPENDIX 4

Briefing on landmark developments under the Human R ights Act

This is a selection of landmark legal cases under the Human Rights Act (HRA), plus a few
examples of how the HRA is having an impact outside the courts. Some European Court of Human
Rights decisions have also been included (marked with *) as illustrations of the development of
human rights law which, as a result of the HRA (section 2), the domestic courts are bound to “take
into account”. Prior to the HRA, European Court of Human Rights decisions were not part of the
domestic legal framework.

Some examples of what difference the HRA has made

Protest

* Preventing demonstrators reaching a protest is unju stified intrusion into right to
freedom of assembly
The decision by the police to stop a coach of demonstrators reaching an anti-war
demonstration in 2003 was challenged under the HRA. The police concluded that a breach
of the peace was not imminent but decided to send the coaches home with a police escort
to prevent a breach of the peace occurring at the demonstration when the passengers
arrived. The court said that the police must take no more intrusive action than appeared
necessary to prevent the breach of the peace. The police had failed to discharge the
burden of establishing that the actions they took were proportionate and constituted the
least restriction necessary to the rights of freedom of expression (Article 10) and freedom of
peaceful assembly (Article 11). It was wholly disproportionate to restrict a person’s exercise
of her rights under Articles 10 and 11 because she was in the company of others, some of
whom might, at some time in the future, breach the peace. The House of Lords referred to
the “constitutional shift” brought about by the Human Rights Act, so that its no longer
necessary to debate whether we have a right to freedom of assembly. *%*

» Kettling to be used only as last resort
To be lawful, crowd control measures by the police, such as kettling, must be resorted to in
good faith, be proportionate and enforced for no longer than is reasonably necessary.'%?
The police must have a reasonable apprehension of an imminent breach of the peace, i.e.
that it is "likely to happen". Kettling had to be a last resort and no more intrusive than
appeared necessary to avoid a descent into violence. This test of necessity would only be
met in extreme and exceptional circumstances. Kettling a group of protesters at the G20
summit where the risk of a breach of the peace was not imminent, was an unlawful
deprivation of liberty under Article 5.'%

Freedom of expression and the media

* Responsibly written articles on matters of public i nterest are protected
The common law defence of qualified privilege in libel cases includes a public interest
defence for the media.'® Although this was developed in a case just before the HRA had
come into force, but after it was passed, the court referred to the need for the common law

191 R (Laporte) v Chief Constable of Gloucestershire [2006] UKHL 55
192 Austin v Commissioner of Police of the Metropolis (2009) UKHL 5.
13 R (Moos and McClure) v Commissioner of Police of the Metropolis [2011] EWHC 957 (Admin). See also Castle et al v
Commissioner of the Police of the Metropolis [2011] EWHC 2317 where kettling was justified as a breach of the peace
was imminent.
104 Reynolds v Times Newspaper (2001) 2 AC 127
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to be developed and applied in a manner consistent with the right to freedom of expression
(Article 10). The court listed ten matters to be taken into account in deciding whether the
reporting was responsible. More recently, this list has been held to be guidance, not hurdles,
and the defence is to be applied in a flexible and practical manner.'® As a result, the media
have much more freedom when reporting matters of public interest, where it may not be
possible to subsequently prove the truth of the allegations, provided that they act
responsibly and in the public interest.

Anonymity orders set aside to protect media’s right to free expression

A group of media organisations successfully applied to set aside anonymity orders made in
favour of individuals who were alleged to have links with Al-Qaeda and were suspected of
facilitating acts of terrorism. The individuals had been designated under the Terrorism
(United Nations Measures) Order 2006 and their assets were frozen. The Supreme Court
had to weigh the competing claims of the right to free expression of the press (Article 10)
and the right to respect for private life of a relative of two of the individuals (Article 8), who
would be identified if the anonymity orders were lifted. The court ruled that, in the
circumstances, there was a powerful general public interest in identifying the relative which
justified curtailment of his right to respect for private life. The anonymity orders were
therefore set aside.'®

Freedom of expression includes the right to receive information

The right to freedom of expression (Article 10) includes not only the freedom to impart
information and ideas but also to receive. The media have been granted access to a
hearing in the Court of Protection,’®” when such hearings had previously been closed.'®®

Privacy

Damages awarded for unjustified intrusion into priv ate life

Where an invasion of private life is a matter of legitimate public interest because a public
figure had previously lied about the matter, there will be a strong argument in favour of
freedom of expression under Article 10 that will often defeat a claim of privacy under Article
8. The publication of the fact that a public figure had taken drugs and was seeking
treatment was necessary to set the record straight given her previous statements to the
contrary, but the additional information published in the stories, including a photograph, was
an unjustified intrusion into private life. Balancing the competing interests, the right to
privacy under Article 8 outweighed the newspaper’s freedom of expression under Article 10
and damages were awarded for the breach.'®

Retention of DNA and fingerprint evidence a breach of right to private life

The blanket and indiscriminate retention of fingerprints, cellular samples and DNA profiles
of people suspected but not convicted of offences failed to strike a fair balance between the
competing public and private interests. The court* ruled that it was a disproportionate
interference with the right to respect for private life (Article 8) and could not be regarded as
necessary in a democratic society.'*

Following this decision at the European Court of Human Rights, two men have brought a
case in the domestic courts claiming that the retention of their DNA and fingerprints is a
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breach of their right to respect for private life (Article 8). One was arrested but released
without charge, the other was charged of an offence but acquitted at trial. Both men had
their requests to destroy their samples refused by the police, as there were no ‘exceptional
circumstances’ for destroying them, as stated in the Association of Chief Police Officers
guidelines. The court made a declaration under the HRA that those guidelines on retention
of biometric data are unlawful because they are incompatible with Article 8. The court noted
that it was the intention of the government to bring new legislation on this issue into force
later this year.**

Local authority snooping on family is intrusion of private life

A council’s surveillance of a mother and her children to determine whether they lived within
a school catchment area was ruled unlawful and a breach of their right to respect for private
life (Article 8). The Council used surveillance powers given to it by the Regulation of
Investigatory Powers Act 2000 but a tribunal found their use of the powers was improper
and unnecessary.'*?

Stop and search regime a breach of ECHR

The stop and search powers under section 44 of the Terrorism Act 2000 are a breach of the
right to respect for private life (Article 8). Under section 44 senior police officers can
authorise the police to stop and search vehicles and people without the precondition of
reasonable grounds of suspicion. Authorisations under section 44 covering the whole of
Greater London have been made continuously for successive periods since section 44
came into force in February 2001. The court* ruled that the use of coercive powers
conferred by anti-terrorism legislation to require an individual to submit to a detailed search
of their person, clothing and personal belongings amounted to a clear interference with the
right to respect for private life. The powers of authorisation and confirmation as well as of

stop and search under s44-45 were not in accordance with the law, in violation of Article
8.113

Family life

Naming a deceased father on birth certificate

Dianne Blood successfully challenged the provision of the Human Fertilisation and
Embryology Act 1990 which prevented her from registering her deceased husband as the
father of her two children conceived by IVF on the children’s birth certificates. The provision
was declared to be incompatible with the right to respect for private and family life (Article 8)
and the right to be free from discrimination (Article 14).*** The law was amended by the
Human Fertilisation and Embryology (Deceased Fathers) Act 2003.

Right to respect for family life includes establish ing details of identity

A woman conceived by artificial donor insemination successfully challenged the decision by
the Department of Health and the Human Fertilisation and Embryology Authority not to
secure for her any information (even non-identifying information) relating to her donor
parents. Referring to need for ‘flexible concept’ of family life and positive obligations, the
High Court said that the right to respect for private and family life (under Article 8) means
that everyone should be able to establish details of their identity, including a right to
information about biological parents.'*® The law was amended through the Human
Fertilisation and Embryology Authority (Disclosure of Donor Information) Regulations 2004
so that people conceived as a result of sperm, egg or embryo donation are able once they
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reach the age of 18 to request non-identifying information about their donor from the
Human Fertilisation and Embryology Authority.

Lower rates of benefits to foster carers who were f ~ amily members of the child than to
non-relative foster carers was discriminatory

A successful challenge was made to a council’s blanket and inflexible application of limits
on payments to family fosterers. The council had failed to submit any evidence justifying the
levels paid. The benefit payments were encompassed by the local authority’s positive
duties to respect family life (Article 8) so should not be made in a discriminatory manner.
There was a difference in treatment on grounds of family status and a breach of the
prohibition on discrimination (Article 14).'®

Unmarried couples protected from unjustified discri mination

The Adoption (Northern Ireland) Order 1987, which said only married couples or single
people could be considered as adoptive parents, was successfully challenged under the
HRA by an unmarried couple. The court said their right to respect for family life (Article 8)
was engaged and therefore the policy could not be applied in a discriminatory way (under
Article 14, the prohibition on discrimination). As the HRA prohibited discrimination against
married people, the court said it must follow that discrimination on the grounds of not being
married must also be prohibited. The discrimination against unmarried couples would have
to be justified. The court ruled that, although the state was entitled to consider that
generally it was better for a child to be brought up by parents who were married, it was
altogether another thing to say that no unmarried couples could be suitable adoptive
parents. The presumption in the Adoption Order contradicted the fundamental adoption
principle of the best interest of the child and was disproportionate. The court declared that
the unmarried couple were entitled to apply to adopt a child.**’

Scheme to prevent sham marriages disproportionately interferes with right to marry
The scheme under the Asylum and Immigration (Treatment of Claimants, etc) Act 2004,
which required certain people subject to immigration control to obtain a certificate of
approval from the Secretary of State before they were allowed to marry, other than in an
Anglican ceremony, was challenged under the HRA. The court said while states have the
right to regulate marriage and to seek to prevent marriages of convenience, the conditions
imposed by the scheme were relevant to immigration status but had no relevance to the
genuineness of the proposed marriage. The scheme imposed a blanket prohibition on the
exercise of the right to marry by all in the specified categories, irrespective of whether their
proposed marriages were marriages of convenience or not (although there was a
discretionary exception for compassionate circumstances). That was a disproportionate
interference with the exercise of the right to marry under Article 12. The court used their
powers under the HRA to read the legislation compatibly with Article 12. The court also
made a formal declaration that the legislation was incompatible with the prohibition of
discrimination (Article 14) as it discriminated between civil and Anglican marriages.**® A
remedial order under s10 HRA was laid before Parliament to abolish the certificate of
approval scheme.**

Outside courts:

Fostered children secure visits to their mother in supported care

A mother with mental health problems was placed in 24 hour supported care and her
children were fostered. The agreed three meetings per week for the children were gradually
reduced to just one a week due to the authority’s lack of staff. This greatly distressed the
mother and children. The mother’s advocate invoked the children’s right to respect for
family life (Article 8) and convinced the mental health team to invite children’s services staff

16 R (L and others) v Manchester City Council, High Court, 26.09.01
7 Re P and others [2008] UKHL 38
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to the next care programme approach meeting so that the children’s interests could be
represented. The three visits per week were restored as a result.**

Protecting right to life

* Right to life can include positive obligation to pr otect life
The right to life under Article 2 not only prevents the State from intentionally taking life, it
also requires States to take appropriate steps to safeguard life. The court* ruled that the
State’s duty includes putting in place effective criminal law provisions to deter the
commission of offences and law-enforcement machinery. Article 2 may also go beyond that
to imply in certain well-defined circumstances a positive obligation on authorities to take
preventative operational measures to protect an individual whose life is at risk from the
criminal acts of another individual. This duty will be breached where it can be shown that
the authorities failed to do all that could reasonably be expected of them to avoid a “real
and immediate” risk to the life of an identified individual about which they knew, or ought to
have known.'*

e Jurisdiction of HRA extends beyond UK territory
The duty on public authorities under the HRA to comply with the Convention rights applies
not only when a public authority acts within the UK but also when it acts outside the territory
of the UK but within the jurisdiction of the UK. This will apply when the authority has
effective control over the area outside the UK. A man who had died as a result of injuries
sustained in a detention unit in a British military base in Iraq was "within the jurisdiction" of
the UK and covered by the HRA. Iraqi civilians who, it was claimed, had been unlawfully
killed by members of British armed forces in southern Iraq in 2003, had not been within the
jurisdiction of the UK when they were killed because the British troops did not have
effective control over the area where the killings occurred.*®

* Soldiers on UK military bases in Iraq fall under th e jurisdiction of the HRA
A British soldier serving in Irag who died from hyperthermia in a UK military base after
complaining that he couldn’t cope with the heat, was subject to the jurisdiction of the HRA.
The circumstances of this soldier's death gave rise to concerns that there might have been
a failure by the army to provide an adequate system to protect his life (Article 2). An inquest
was necessary to establish by what means and in what circumstances he met his death.*?®

Investigations into deaths

» Duty to investigate death in custody
Where a death has occurred in custody the state is under a duty to publicly investigate
before an independent judicial tribunal with an opportunity for relatives of the deceased to
participate.®

* HRA secures inquest into murder
The human rights organisation Liberty used right to life (Article 2) arguments to secure the
re-opening of the inquest into the death of Naomi Bryant, who was killed in 2005 by
convicted sex offender Anthony Rice.'*
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Disability

Duty to take positive action to secure physical int egrity and dignity

Where a local authority knew that a disabled tenant’s housing was inappropriate and
prevented her from having a normal family life, but did not move her to suitably adapted
accommodation, they failed in their duty to take positive steps to enable her and her family
to lead as normal a family life as possible and secure her physical integrity and dignity
(under Article 8). Damages were due for this failure.**®

Policies on lifting must consider competing rights

Health and Safety Executive guidance on manual lifting was updated in 2002, highlighting
the need to comply with the HRA and the Disability Discrimination Act. It was aimed at a
balance between health and safety policy and the needs and rights of disabled people.*?’
A lifting policy should balance the competing rights of the disabled person’s right to dignity
and participation in community life and the care workers’ right to physical and psychological
integrity and dignity (Articles 3 and 8). Following a challenge under the HRA, East Sussex
local authority amended its Safety Code of Practice on Manual Handling to include
consideration of the dignity and rights of those being lifted. This was circulated to other
local authorities, NHS trusts and care providers to encourage them to review their
policies.*?®

Keeping autistic man in support unit against his an d his family’s will violates HRA

A 21 year old man with autism and a severe learning disability who lived with his father
moved into his local authority’s support unit for a couple of weeks when his father was ill, as
part of his respite care regime. The local authority then kept him there for nearly a year,
against his and his father’s wish whilst it considered a long-term residential placement. The
Court of Protection™® ruled that the positive obligation under Article 8 (the right respect for
family life) meant that the removal of vulnerable adults from their relatives or carers could
only be justified when the state would provide better quality of care. Keeping this man away
from his home for almost a year was a breach of Article 8 HRA, and also Article 5 HRA (the
right to liberty and to have a speedy decision by a court of the lawfulness of detention).**

Outside courts:

Disabled married woman secures special double bed

A disabled women who was unable to leave her bed, needed a special bed which would
allow carers to give her bed baths. Her authority refused her request to have a double bed
so that she could continue to sleep next to her husband, even though she offered to pay the
difference in cost between a single and double bed. After she invoked her right to respect
for private and family life (Article 8), the authority agreed to pay the whole cost of the
double bed.**

Deaf patient challenged lack of interpreter during operation

Ms J, a profoundly deaf patient, was treated for a heart condition in Manchester in 2001.
The hospital consultant refused to allow a British Sign Language interpreter into the
operating theatre on health and safety grounds. This meant that during part of the
procedure — carried out under local anaesthetic — Ms J was conscious but with no
interpreter present was unable to communicate with medical personnel, which she found
extremely frightening. She contacted RNID who reminded the hospital that qualified
interpreters work to very high standards and follow a Code of Practice. The relevant human
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Age

rights that the hospital should have considered included freedom of expression (Article 10),
prohibition of discrimination (Article 14), and prohibition of degrading treatment (Article 3).
The hospital admitted its error and apologised to Ms J, and agreed to provide an interpreter
for future operations, ensuring the dignity and equal treatment of disabled patients.**

Learning disabled couple challenge use of CCTVint  heir bedroom at night

A couple with learning disabilities were living in residential care with their child so that their
parenting skills could be assessed by social services. CCTV cameras were installed to
observe them performing parental duties, including in their bedroom, even though the baby
slept in a separate nursery. The couple were distressed by the use of the cameras in the
bedroom at night and successfully used their right to private life to get the cameras
switched off during the night.**

Before closing a care home, the effect on the resid  ents must be investigated

Where a local authority residential care home was being closed, the authority had to ensure
that any consultation investigated the effect of the closure on the residents’ emotional,
psychological and physical health and comply with its obligations under the HRA.***

Outside courts:

Older couple helped to stay together in care home

A husband and wife had lived together for over 65 years. He was unable to walk unaided
and relied on his wife to help him move around. She was blind and used her husband as
her eyes. They were separated after he fell ill and was moved into a residential care home.
She asked to join him but was told by the local authority that she did not fit the criteria. After
a public campaign by the family, supported by the media and older people’s organisations,
which argued that the local authority had breached the couple’s right to respect for family
life (Article 8), the authority agreed to reverse its decision and offered the wife a subsidised
place in the care home with her husband.**

Older woman supported to stay at home rather than m  ove to residential care

An older woman was staying in hospital following a number of strokes. She suffered a
range of trauma related mental health problems following her internment as a prisoner of
war in WWII and was observed re-enacting various behaviours from this period. Against her
wishes, the hospital sought to discharge her and move her into residential care on cost
grounds. Her advocate was concerned that being in an institution was causing her
regression and used human rights arguments that she should not be placed in residential
care but allowed to return home as she wanted. As a result, funding was secured to support
her care at home.**®

Sexual orientation

HRA provides protection against discrimination on g rounds of sexual orientation

The courts have used their powers under the HRA to eliminate the discriminatory effect of
para 2, Schedule 1 of the Rent Act 1977 which meant that the survivor of a heterosexual
couple could become a statutory tenant by succession but the survivor of a homosexual
couple could not (in breach of the prohibition on discrimination under Article 14, read in
conjunction with the right to respect for private and family life under Article 8).**’
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* Same-sex partner given ‘nearest relative’ status
The same-sex partner of a detained mental health patient, whom the local council had
refused to afford the status of ‘nearest relative’, challenged this decision under the right to
respect for private life (Article 8) arguing that private life includes issues of sexuality,
personal choice and identity. The court accepted that same-sex partners should be covered
by the co-habiting rule applied to heterosexual couples who qualify as ‘nearest relative’
after 6 months co-habitation."*®

Race and religion

* Changes to cell-sharing policies
Following the murder of a prisoner by his racist cell-mate and a successful challenge under
the HRA for a public inquiry (under the right to life in Article 2), the Prison Service
introduced changes to its policy and procedures relating to cell-sharing risks, allowing
information-sharing to identify high risk factors.**

* An attack against a religious group which is incomp atible with the values of the
ECHR will not enjoy the protection of Article 10
A member of the BNP who placed a poster in the window of his house depicting on of the
Twin Towers in flames that said “Islam out of Britain” and “Protect British people” was
convicted of an offence under section 5 of the Public Order Act and of committing the
offence in a religiously aggravated way and fined. His appeal to the High Court was
rejected'*° on the grounds that the restriction upon his right to freedom of expression
(Article 10) was proportionate to the legitimate aim of protecting the rights and freedoms of
others, given also the fact that the speech arguably fell within Article 17 of the Convention
(no right to act with the aim of destroying the rights in the Convention).**! His appeal to the
European Court of Human Rights was found inadmissible because the anti-Islam images
were a public attack on all Muslims in the UK and fell within Article 17, being incompatible
with the values proclaimed in the Convention, so did not enjoy the protection of Articles 10
or 14 (prohibition on discrimination).*?

» A school uniform did not breach the right to religi on
A uniform policy that did not allow students to wear a jilbab did not breach their right to
manifest their religion (Article 9), and that even if it did, the school's decision was
objectively justified. The court stressed the need in some situations to restrict freedom to
manifest religious belief, the value of religious harmony and tolerance between opposing or
competing groups and of pluralism and broadmindedness and the need for balance and
compromise.*** New guidance was issued to schools by the Department for Children,
Schools and Families stating that schools must be sensitive to the needs of all pupils and
should consult the community, parents and pupils before setting or changing a uniform
policy. Schools must act reasonably in accommodating pupils’ requirements but may have
to balance the rights of an individual against the best interests of the whole school

community. It is for a school to determine what sort of uniform policy is appropriate for it.**

138 R (SG) v Liverpool City Council October 2002 (unreported)

139 R (Amin) v Secretary of State for the Home Department [2003] UKHL 51
140 Norwood v DPP [2003] EWHC 1564 (Admin)
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Gender

» Gender re-assignment requires legal recognition
A successful challenge was made against the different treatment for transsexual people in
obtaining marriage certificates and a declaration was made that the Matrimonial Causes
Act 1973 was incompatible with the right to respect for family life (Article 8) and the right to
marry (Article 12). The government altered the law and the Gender Recognition Act 2004
now entitles a transsexual person to be treated in their acquired gender for all purposes,
including marriage.**®

» Separation of mother and baby in prison requires fl exibility
Following a challenge to the blanket Prison Services rule, requiring compulsory removal of
all babies from imprisoned mothers at 18 months, the Prison Service amended the
requirements for the operation of Mother and Baby Units. The removal of the child had to
be a proportionate interference with her right to respect for family life (Article 8). It was
necessary to consider the individual circumstances and whether it was in the child’'s best
interest to be removed.*

* HRA protects against modern-day slavery
The Metropolitan police accepted that their failure to investigate a victim’s report of threats
and violence by her employer, who withheld her passport and wages, had breached the
prohibition of slavery and forced labour (Article 4) after the human rights organisation
Liberty took judicial review proceedings under the HRA. The police agreed to reopen the
investigation and the employer was found guilty of assault.**’

Outside courts:
* Woman fleeing domestic violence helped to find acco mmodation

A woman fleeing her violent husband, who moved towns with her children whenever he
tracked them down, eventually arrived in London and was referred to the local social
services department. Social workers told the mother that she was an ‘unfit’ parent and that
she had made the family intentionally homeless. An advice worker helped the mother
challenge this claim using the right to respect for family life (Article 8) and prevented the
children being placed in foster care. Instead the family was offered help to secure
accommodation.*®

Children

e Unnecessary physical restraint of young people in ¢ ustody is a breach of HRA
The Secure Training Centre (Amendment) Rules 2007 allowed officers working in these
institutions for young offenders to physically restrain and seclude a young person to ensure
‘good order and discipline’. These amendments were passed with very limited consultation
and with no race equality impact assessment. The court ruled that any system of restraint
that involves physical intervention against another’s will and carries the threat of injury or
death, engages the prohibition on inhuman and degrading treatment (Article 3). This is
particularly so when it applies to a child who is in the custody of the state. The Secretary of
State could not establish that the system was necessary for ensuring ‘good order and
discipline’ and the Rules breached Article 3. The Rules were quashed.**

145 Bellinger v Bellinger [2003] UKHL 21. See also Goodwin v UK, European Court of Human Rights, 2002.
16 R (P and Q) v Secretary of State for the Home Department [2001] EWCA Civ 1151

147 See hitp://www.liberty-human-rights.org.uk/numan-rights/victims/forced-labour/index.php

18 The Human Rights Act — Changing Lives’, Second Edition, British Institute of Human Rights, 2008.

199 R (C) v Secretary of State for Justice [2008] EWCA 882.
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* Procedural rights for children in decisions affecti ng their family life
The right to respect for private and family life (Article 8) affords children procedural rights in
relation to decision-making processes which fundamentally effect their family life. If the
child has sufficient understanding, and direct participation in such proceedings would not
pose an obvious risk of harm, separate representation may be required. The court had to
accept, in the case of articulate teenagers, that the right to freedom of expression (Article
10) and participation outweighed the paternalistic judgment of welfare.**°

* Right to religion did not allow corporal punishment in schools
Although the ban on corporal punishment in schools did interfere with parents and teachers
right to manifest their religion (Article 9), this interference was necessary in a democratic
society for the protection of the rights of children. The court ruled that corporal punishment
involved deliberately inflicting physical violence and its ban was intended to protect children
against the distress, pain and other harmful effects this infliction of physical violence might
cause. The means chosen to achieve that aim were appropriate and not a violation of the
right to manifest one’s religion.**

Outside courts:
* Young girl with learning disabilities secures schoo | transport

A local authority had a policy of providing school transport for children with special
educational needs living more than 3 miles from their school. A young girl with learning
disabilities lived 2.8 miles from the special school she attended but was denied the
transport, despite being unable to travel independently. A parent supporter helped the girl’'s
mother to challenge the decision using the right to respect for private life (Article 8), given
the failure to consider her special circumstances, and the decision was reversed.'

Mental health

¢ Reversal of onus of proof in mental health cases
The Mental Health Act 1983 was successfully challenged under the HRA, leading to an
amendment to put the burden of proving that continued detention for treatment for mental
illness is justified under the right to liberty (Article 5) on the detaining authority, and not the
patient. The court made a formal declaration of incompatibility under the HRA, which was
followed by a fast-track remedial order to bring the law into line with Article 5.'*

* Protection of an incapacitated person in a psychiat ric hospital
Where an autistic man, who lacked the capacity to consent or object to medical treatment,
was admitted as an ‘informal patient’ at a psychiatric hospital and then eventually detained
under s5(2) of the Mental Health Act, he successfully challenged the time spent in the
psychiatric hospital as an informal patient as a deprivation of his liberty (Article 5). The
court* said that the right to liberty is too important in a democratic society for a person to
lose its protection because they may have given themselves up to be taken into detention,
especially when it is not disputed that someone is legally incapable of consenting to or
disagreeing with the proposed action. The lack of procedural safeguards (fixed procedural
rules by which the admission and detention of compliant incapacitated persons was
conducted) gave rise to a violation of Article 5(1).***

19 Mabon v Mabon [2005] EWCA Civ 634
151 R (williamson) v Secretary of State for Education and Employment [2005] UKHL 15
132 The Human Rights Act — Changing Lives’, Second Edition, British Institute of Human Rights, 2008.
133 R (H) v Mental Health Review Tribunal (North and East London Region) [2002] QBD 1
3% I v UK European Court of Human Rights, 5 October 2004.
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Destitution of asylum seekers

« Restrictions and deprivations on asylum seekers sho uld not result in inhuman or
degrading treatment
A group of asylum seekers were excluded from support for accommodation and essential
living needs under asylum legislation'>® because the secretary of state had decided that
they had not made their claims for asylum as soon as reasonably practicable after their
arrival in the UK. They challenged this under the HRA. The court ruled that as soon as an
asylum seeker makes it clear that there is an imminent prospect of his treatment reaching
inhuman and degrading levels (Article 3) — such as sleeping in street, being seriously
hungry and unable to satisfy basic hygiene requirements — the secretary of state had a
power under asylum legislation and a duty under the HRA to avoid it.**® Following the
court’s decision, the Immigration and Nationality Directorate adopted a new approach to
s55 to comply with the CA judgment: “no claimant who does not have alternative sources of
support, including adequate food and basic amenities, such as washing facilities and night
shelter, is refused support.”**’

No torture

« Evidence procured by torture must not be admitted i n court
The Special Immigration Appeals Commission (Procedure) Rules 2003, which said the
Commission could receive evidence that would not be admissible in a court of law, did not
extend to statements procured by torture. The Commission could not receive evidence that
had or might have been procured by torture inflicted by officials of a foreign state even
without the complicity of the British authorities. This conclusion was based on the common
law rule excluding evidence procured by torture and gave effect to the absolute prohibition
against torture in Article 3. The Commission should refuse to admit evidence if it concluded
on a balance of probabilities that the evidence had been obtained by torture. If the
Commission was left in doubt as to whether the evidence had been obtained by torture,
then it should admit it, but it had to bear its doubt in mind when evaluating the evidence.'*®

e Deportation where there is a real risk of torture w  ould violate ECHR
Deporting an individual to a country where there was a real risk that they would be
subjected to torture, inhuman or degrading treatment would be a breach of Article 3. The
court* ruled that it is not possible to weigh the risk of ill-treatment against the reasons put
forward for the expulsion in order to determine whether the responsibility of a State is
engaged under Article 3. The prospect that the person might pose a serious threat to a
community if not returned to his country of origin did not reduce in any way the degree of
risk of ill treatment that the person may be subject to if deported.**

155 They were excluded from support granted under the Immigration and Asylum Act 1999 Part VI by the Nationality,

Immigration and Asylum Act 2002 s.55(1).
136 R (Limbuela and others) v Secretary of State for the Home Department [2005] UKHL 66
37 Home Office, ‘Asylum Statistics: 4™ quarter 2005 UK’, 2005.
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Liberty

« Detention of suspected international terrorists wit hout trial is breach of HRA
A group of foreign nationals who had been certified by the secretary of state as suspected
international terrorists under the Anti-terrorism, Crime and Security Act 2001, and detained
without charge or trial, challenged their detention. The House of Lords formally declared
that s23 of the Anti-Terrorism, Crime and Security Act was incompatible with the HRA as
the detention provisions were disproportionate and discriminated on the ground of
nationality or immigration status. The measures did not rationally address the threat to the
security of the UK presented by Al Qaeda terrorists because they did not address the threat
presented by terrorists who were UK nationals. The detention of some suspects and not
others, defined by nationality or immigration status, violated the prohibition of discrimination
(Article 14) and could not be justified. The provisions were repealed by the Prevention of
Terrorism Act 2005, which put in place a new regime of control orders.'® The claimants
received (modest) damages for the violation of their right to liberty (Article 5) at the
European Court of Human Rights.*®*

e Control orders must not violate right to liberty
The non-derogating control orders imposed on a group of Iragi and Iranian asylum seekers
under the Prevention of Terrorism Act 2005, which, among other things, imposed an 18-
hour curfew and prohibited social contact with anybody who was not authorised by the
Home Office, amounted to a deprivation of liberty contrary to Article 5. The government
responded by issuing new orders, subjecting the men to less restrictive conditions.*®?

Fair trial

e Secret evidence in control order cases violates rig ht to fair trial
Control orders have also been successfully challenged under the right to a fair trial (Article
6) due to the use of ‘secret’ evidence. The right to a fair hearing means that a defendant
must be given sufficient information about the allegations against him to enable him to give
effective instructions to the special advocate representing him.'® A trial will not be fair
where the case against the ‘controlled person’ is based on ‘closed materials’, the nature of
which is not disclosed to them. As a result of the case, the Home Secretary has revoked

two control orders rather than disclose the ‘secret’ evidence against the ‘controllees’.**

The government sought to get around this problem by introducing control orders with lighter,
more limited obligations on ‘controlled persons’ that they said did not require them to
disclose further evidence (the ‘controlled persons’ were still required to report to a police
station daily and give two days written notice if they wished to sleep outside their present
address). The High Court rejected the government’s argument and ruled that there was an
“irreducible minimum” of information that had to be provided even in the case of light control

orders: “the approach to disclosure is the same for any control order” %

* |n this case the European Court of Human Rights

160

to1 A and others v Secretary of State for the Home Department [2004] UKHL 56

A and others v UK, European Court of Human Rights Grand Chamber, 19.02.09
162 Secretary of State for the Home Department v JJ and others [2007] UKHL 45. See also Secretary of State for the
Home Dept v AP [2010] UKSC 24 where a control order which required the controlee to move 150 miles from his family
was also found to breach Art 5 and the residence requirement was quashed by the Supreme Court.
183 Secretary of State for the Home Department v AF and others [2009] UKHL 28.
1% See Secretary of State for the Home Department v AN [2009] EWHC 1966 (Admin). A further control order was
quashed by the Court of Appeal on the basis that evidence relied upon to impose it was too vague and speculative; BM v
Secretary of State for the Home Department [2011] EWCA Civ 366.
185 Secretary of State for the Home Department v BC and BB, QBD (Admin), decided 11/11/09.
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APPENDIX 5

Deportation and the right to respect for family lif e under Article 8

Background

* Long before the HRA was passed , when deciding whether to deport criminals, the
Secretary of State had to balance the public interest in deportation against any
compassionate circumstances and the courts could exercise discretion to prevent
deportation on compassionate grounds ~ .**®

* This discretion was narrowed when the UK Borders Act 2007 was passed, making
deportation automatic for adult foreign criminals sentenced to over 12 months in prison.
An exception listed in the 2007 Act is where deportation would breach the ECHR,*®’ but the
previous, wider discretion has been removed.

« There was a ‘suggestion’ in the recent Home Office consultation,*®® for a ‘general rule’, so
that only in ‘exceptional circumstances’ would it b e a breach of Article 8 to deport a
person who meets the threshold for automatic deport ation under the 2007 Act. This
would narrow the court’s discretion further.

* The Court of Appeal have already stated that Parliamentary intervention through the
2007 Act of automatic deportation for foreign criminals “is arg uably a matter which
should be taken into account in giving greater weight to [policy factors in favour of
deportation] when drawing the balance of proportion  ality under Art 8 ”.*%°

Media coverage

« Our research'’® has shown that many of the press stories on the application of Article 8 to
prevent deportations are based on misreporting, or fail to explain the full facts.

*  Whilst not intending to defend every court decision in this area , our look behind the
headlines revealed that the cases are highly fact sensitive  and that even in the most
controversial cases reported in the press, there is generally ample justification for the
decisions of the courts within the ambit of Article 8.

* In the vast majority of such cases, deportation is successfully challenged on Article 8
grounds because of the deportees’ relationships with family members - most ly their
children - or because they have been in the UK sinc e childhood .

* Ourresearch also showed examples of cases where the courts found that deportation
would not breach Article 8, illustrating that public interest considerations are already
part of the balance generally applied by the courts in Article 8 cases .

1% Under the Immigration Rules, the Secretary of State had to take into account factors including the

erson’s domestic circumstances, their strength of connections with the UK and their personal history.

%" UK Borders Act 2007, s33(2). Other exceptions relate to the Refugee Convention, Community treaties,
extradition and orders under the Mental Health Act.
168 ‘Family Migration: a consultation’, Home Office, July 2011.
189 carnwath LJ in AP (Trinidad and Tobago) v Secretary of State for the Home Department [2011] EWCA
Civ 551, para 44.
179 see ‘Deportation and the right to respect for family like under Article 8’ briefing at
http://www?2.Ise.ac.uk/humanRights/research/projects/humanRightsFutures.aspx
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Strasbourg or UK leading?

» Dominic Raab MP has claimed that the “rising tide of cases where the applicant relies on
the right to family life” is a result of the HRA: “| am not aware of any case prior to the
Human Rights Act where the UK or Strasbourg courts blocked deportation of a convicted
criminal under Article 8”.*"*

» Strasbourg developed jurisprudence on this issue se veral years prior to the HRA
which says that there are circumstances where the expulsion of an alien will give rise to a
violation of Art 8.7

* For example, in 1991 the ECtHR found a breach of Art 8 where the Belgium authorities had
deported a Moroccan national following offences committed in adolescence.'”® The breach
of Art 8 was found on the facts of the case, in particular that the applicant had lived in
Belgium since the age of two and that all his close relatives lived there.

» Ifthe HRA were repealed , or if a new Bill of Rights altered the way Atrticle 8 is
incorporated into domestic law and the UK remained signed up to the ECHR, individuals
would still be able to claim a breach of Article 8 ECHR at Strasbourg and the
government would remain bound by that court’s decision (under Art 46 ECHR).

Figures on deportations

There is a discrepancy in the figures on deportatio n, between those from the Court Service
and those from the UK Border Agency. In 2010 there were between 102 and 425 deportations
prevented on grounds of Article 8
» According to Court Service figures, in 2010, 233 people won their appeal against
deportation and of these 102 were successful on grounds of Article 8.
» According to figures from the Independent Chief Inspector of the UK Border Agency, in
2010, 425 foreign national prisoners won their appeal against deportation and these were
“won primarily on the grounds of Article 8”.'"

However, compared to the number of deportations that took pl ace in 2010, the number of
deportations that were prevented on Article 8 groun ds is relatively very small
« In 2010 5,235 foreign national prisoners were depor  ted from the UK .*"®
* Therefore, of those people who faced deportation in 2010, the proportion who won their
appeal on Article 8 grounds is between 2% *'" and 8%.'"®

Most appeals against deportation are unsuccessful . In 2010 32% of appeals lodged by
foreign national prisoners against deportation were successful . Very many appeals against
deportation on Article 8 grounds are unsuccessful.'®

1 ‘Frustrating Deportation’, Dominic Raab MP blog, 12 June 2011, www.dominicraab.com. My emphasis.
12 For example, Moustaquim v. Belgium (1991), Beldjoudi v. France (1992), Boultif v. Switzerland (2001),
Amrollahi v. Denmark, no. 56811/00, 11 July 2002; Yilmaz v. Germany, no. 52853/99, 17 April 2003.

173 Moustaquim v. Belgium (1991).

" Figures obtained from the Ministry of Justice.

175 <A thematic inspection of how the UK Borders Agency manages foreign national prisoners’, John Vine,
Independent Chief Inspector of the UK Borders Agency, 2011. Figures cited are between February 2010 and
January 2011.

7 1pid.

L According to Court Service figures. 102 of 5468.

17 According to UK Border Agency figures, note 175. 425 of 5660. This is likely to be an overestimate as the
fi%ure assumes that all the successful appeals against deportation were on Article 8 grounds.

1™ Note 175. Figures cited are between February 2010 and January 2011.

1% For example, see N (Kenya) v Secretary of State for the Home Department [2004] EWCA Civ 1094; JO
(Uganda) v Secretary of State for the Home Department [2010] EWCA Civ 10; Grant v UK (2009); Onur v UK
(2009).
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APPENDIX 6

Follow or lead? The Human Rights Act and the Europe  an Court of Human Rights
Francesca Klug
Helen Wildbore
European Human Rights Law Review
2010

E.H.R.L.R. 2010, 6, 621-630

Abstract

Since the Human Rights Act 1998 (HRA) came into force ten years ago a debate has rumbled on
about its larger purpose. It was drafted in response to a long-standing campaign for a bill of rights
for the UK which attracted support across the political spectrum. But to what extent can its legal
form serve that purpose if, as has been suggested, the HRA was intended not just to incorporate
most of the rights in the European Convention on Human Rights (ECHR) into domestic law, but the
totality of its case law? To shed light on the debate, this article examines the duty in HRA s.2 for
domestic courts to “take into account” Strasbourg jurisprudence when considering a Convention
right. We identify three broad approaches taken by the domestic courts to European Court of
Human Rights jurisprudence: the mirror approach, the dynamic approach and the municipal
approach. The parliamentary debate on s.2 reveals that the language of that section was
purposefully drafted to avoid the domestic courts from being bound by Strasbourg jurisprudence,
whilst still requiring them to take it into account. Developing this further, we suggest that the
purpose of the HRA was to allow the courts to use the ECHR as a source of rights and freedoms to
be interpreted domestically in the manner of a bill of rights, in order to enhance human rights in the
UK.

Introduction

Of the many questions raised by the introduction of the HRA, few have generated more discussion
and controversy than the impact of the case law of the European Court of Human Rights
(European Court) on the domestic courts. The legal route to this debate lies in the courts'
interpretation of s.2 of the HRA. Section 2(1) states that domestic courts must “take into account”
the jurisprudence of the Strasbourg institutions, in so far as it is “relevant” to the case in question
when considering a Convention right.2 We will suggest that there have been three broad categories
of interpretation of s.2 by judges in UK courts. Their significance lies in the light they shed on the
intent and purpose of the HRA, in particular, the extent to which the Act has the capacity to operate
as a bill of rights for the UK or is merely the incorporation of the ECHR, along with its current case
law, into domestic law--no less but certainly no more.2

The history behind section 2

The HRA was passed in response to a long campaign for a bill of rights which took root in the
1970s. Mostly led by prominent lawyers and the then Liberal Party, with encouragement from some
leading members of the other main political parties, the campaign gained further impetus in the late
1980s with the establishment of the constitutional reform pressure group, Charter 88.2 Supporters
of a bill of rights generally argued that it should be based on the rights in the ECHR, on the
grounds that the state was already bound by them. This approach was adopted by the late Labour
Leader, John Smith, in 1993. However, by 1996 (what was by then) New Labour developed a
“triangulated” message which simultaneously promoted the HRA as an example of radical
constitutional reform and as a technical, tidying up exercise to incorporate the ECHR into UK law.
Depending on the audience and the minister, both before and during its introduction into
Parliament, ministers presented variable purposes for the HRA.2

Rights Brought Home, the fairly narrow title of the White Paper which heralded the Act, suggested
it had a simple, technical aim.2 The purpose was to “enable people to enforce their human rights in
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the courts of the United Kingdom rather than having to take their case to Strasbourg ... [to provide]
better and easier access to rights which already exist”.2 However, ministers also declared that the
HRA was designed as a constitutional measure’ to modernise and democratise the political
system? and lead to cultural change beyond the courts.2

The parliamentary debate on section 2
The “distinctly British contribution™® our courts would make to developing human rights
jurisprudence was emphasised in the parliamentary debates on the Human Rights Bill and the
accompanying White Paper:

“The Convention is often described as a ‘living instrument’ ... In future our judges will be able to
contribute to this dynamic and evolving interpretation of the Convention.”

The Home Secretary explained:

“Through incorporation we are giving a profound margin of appreciation to British courts to interpret
the convention in accordance with British jurisprudence as well as European jurisprudence.”?2

Strasbourg jurisprudence would not be binding.X2 The government rejected an amendment by the
Conservative peer, Lord Kingsland, in the House of Lords to make our courts “bound by"** the
jurisprudence of the European Court of Human Rights. The Lord Chancellor, Lord Irvine, said it
would be “strange” to require our courts to be bound by all European Court of Human Rights
decisions when the UK is not bound in international law to follow that Court's judgments in non-UK
cases. The Bill would “of course” permit domestic courts to depart from Strasbourg decisions and
“upon occasion it might be appropriate to do so”. The Tory amendment, he said, would risk “putting
the courts in some kind of straitjacket where flexibility is what is required ... our courts must be free
to try to give a lead to Europe as well as to be led”.2

Lord Irvine later addressed the question which has subsequently occupied the courts; the extent to
which they would want to mirror Strasbourg:

“Should a United Kingdom court ever have a case before it which is a precise mirror of one that
has been previously considered by the European Court of Human Rights, which | doubt, it may be
appropriate for it to apply the European court's findings directly to that case; but in real life cases
are rarely as neat and tidy ... The courts will often be faced with cases that involve factors perhaps
specific to the United Kingdom ... it is important that our courts have the scope to apply that
discretion so as to aid in the development of human rights law.®

The decision to allow the courts what Lord Irvine described as “flexibility and discretion” in
“developing human rights law” * carried the obvious implication that the HRA would serve as the
UK's bill of rights. This point was emphasised by Conservative MP, Edward Leigh, who in referring

supportively to Kingsland's amendment, commented that through the flexibility of s.2:

“[W]e are in danger of not simply incorporating the convention in our law, but going much further.
What we are creating is an entirely new Bill of Rights.”2

Responding to another Conservative amendment,*® Geoffrey Hoon, Parliamentary Secretary in the
Lord Chancellor's Department, confirmed:

“The word ‘must’ in this context clearly means that the courts must take into account the
jurisprudence ... That [does] not mean that there has to be uniform jurisprudence.”®

The late Lord Bingham, eminent former Law Lord and Lord Chief Justice who has been described

as “the greatest judge of our time”,2 outlined his projection of s.2 during the debate in the House of

Lords:
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“it seems to me highly desirable that we in the United Kingdom should help to mould the law by
which we are governed in this area ... British judges have a significant contribution to make in the
development of the law of human rights. It is a contribution which so far we have not been
permitted to make. But incorporation will also mean, | hope, that when cases from this country
reach Strasbourg ... the court will have the benefit of a considered judgment by a British judge on
the point in issue. That will mean, | hope, that some of our more idiosyncratic national procedures
and practices may be better understood.”?

How section 2 has been used by the courts

Our research suggests that it is possible to identify three broad approaches to the interpretation of
s.2 by the domestic courts, reflecting a difference of interpretation among judges themselves.?
First, where the courts have acted as if they are effectively bound by Strasbourg jurisprudence and
have generally sought to use it as both a floor and a ceiling. This is sometimes referred to as the
mirror approach. 2* Secondly, where the courts generally accept the confines of the ECHR as a
floor but not necessarily as a ceiling. We've called this the dynamic approach. Thirdly, where the
courts, whilst considering Strasbourg jurisprudence, largely decline to follow it in a particular case,
but seek to develop a domestic interpretation of Convention rights in specific circumstances. We
call this the municipal approach.

1. The mirror approach

As probably the most common approach, examples of the courts using Strasbourg jurisprudence
as a ceiling can be split into (at least) three sub-groups. First, courts act as if bound by Strasbourg
when there is clear, established Strasbourg jurisprudence to follow. This was decided very early in
the life of the HRA in Alconbury. Lord Slynn said:

“Although the [HRA] does not provide that a national court is bound by [the decisions of the
European Court of Human Rights] it is obliged to take account of them so far as they are relevant.
In the absence of some special circumstances it seems to me that the court should follow any clear
and constant jurisprudence of the European Court of Human Rights.”®

This was endorsed by Lord Bingham in Anderson % the following year:

“While the duty of the House under section 2(1)(a) [HRA] is to take into account any judgment of
the European Court, whose judgments are not strictly binding, the House will not without good
reason depart from the principles laid down in a carefully considered judgment of the court sitting
as a Grand Chamber: [Alconbury, para.26] ... | am satisfied that the House should, in accordance
with the will of Parliament expressed in the [HRA], seek to give effect to the decision of the
European Court in Stafford. "%

Whilst leaving open the possibility of departing from Strasbourg jurisprudence by reference to
“some special circumstances” or “good reason”, the strong inference is that domestic courts should
normally follow Strasbourg jurisprudence. Legal academic Aileen Kavanagh has pointed out that
the House of Lords interpretation of s.2 gives Strasbourg jurisprudence the same status or
precedential weight as the House of Lord's own precedents.?? Yet under s.2, the courts' duty is
only to “take [it] into account”. Had Parliament intended s.2 to be read differently, Lord Kingsland's
amendment that European Court of Human Rights jurisprudence be binding, or a qualified version
of it, would have been supported.

In the second sub-group, domestic courts have acted as if bound by Strasbourg jurisprudence
where they think that there is, or should be, consensus or uniformity on the meaning of ECHR
rights across Europe. This proposition was famously set out in Ullah by Lord Bingham:

“[Lord Slynn's statement in Alconbury, above] reflects the fact that the Convention is an
international instrument, the correct interpretation of which can be authoritatively expounded only
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by the Strasbourg court. From this it follows that a national court subject to a duty such as that
imposed by section 2 should not without strong reason dilute or weaken the effect of the
Strasbourg case law. It is indeed unlawful under section 6 of the 1998 Act for a public authority,
including a court, to act in a way which is incompatible with a Convention right. It is of course open
to member states to provide for rights more generous than those guaranteed by the Convention,
but such provision should not be the product of interpretation of the Convention by national courts,
since the meaning of the Convention should be uniform throughout the states party to it. The duty
of national courts is to keep pace with the Strasbourg jurisprudence as it evolves over time: no
more, but certainly no less.”®

In the absence of any statutory duty to this effect, the most controversial phrase in this statement,
and the one that has attracted most attention, is “no more ”.2 As legal academic Elizabeth Wicks
argues, a failure to take account of Strasbourg jurisprudence may result in a court acting unlawfully
under s.6,2 but it is hard to find the justification for maintaining that the courts would be acting
incompatibly with a Convention right should they interpret it differently, including more strongly than
Strasbourg. Although there is not a duty to go further than Strasbourg, there is a power to do so0.%2
Lord Bingham himself, of course, still left open the possibility to depart from Strasbourg
jurisprudence with his reference to “strong reason”.

The hollowness of our courts trying to imitate Strasbourg, which does not rely on precedent but
gives vent to the living instrument principle, was demonstrated by the Marper case.®* The House
of Lords held that the question of whether the retention of DNA samples and fingerprint evidence
engages art.8(1) should receive a uniform interpretation throughout Member States, unaffected by
different cultural traditions. At that time Strasbourg case law® didn't support the argument that
there had been a violation of art.8 in this case. The European Court of Human Rights subsequently
decided otherwise.®® Baroness Hale has remarked (extra-judicially) that it “does not make much
sense” to act with restraint because the interpretation of the Convention should be uniform
throughout the Member States when “we cannot commit other Member States or the European
Court to our interpretation of the rights--so why should they mind what we do, as long as we do at
least keep pace with the rights as they develop over time?"%

The third sub-group involves the domestic courts acting as if they are bound by Strasbourg
jurisprudence in marginal cases where they may rule more cautiously because the government
cannot appeal to Strasbourg, but an unsuccessful claimant can. An example is Al-Skeini, on the
guestion of jurisdiction, where Lord Brown commented on Lord Bingham's speech in Ullah :

“I would respectfully suggest that last sentence could as well have ended: ‘no less, but certainly no
more’. There seems to me, indeed, an even greater danger in the national court construing the
Convention too generously in favour of an applicant than in construing it too narrowly.”®

Although Ullah hasn't been overturned and for a time the “no more, certainly no less” doctrine
looked to have become a “mantra for the [House of Lords] in adjudication under the HRA” 2 it is
possible to distinguish two approaches where courts notably depart from this doctrine in practice.

2. The dynamic approach

As an exception to the “no more” doctrine of the mirror approach, the courts have explicitly
exceeded Strasbourg jurisprudence in two broad circumstances. First, where the margin of
appreciation applies.®2 In P %% the House of Lords stated that where Strasbourg had deliberately
declined to lay down an interpretation of rights for all Member States (such as where the margin of
appreciation applies), the justifications for following the mirror approach #2 outlined in Ullah do not
apply and it is for UK courts to interpret the rights themselves. Lord Hope noted that Lord Bingham
in Ullah had said:

“no more, but certainly no less’. Not, it should be noted, ‘certainly no more’. The Strasbourg
jurisprudence is not to be treated as a straightjacket from which there is no escape.”

35
Human Rights Futures Project, LSE

November 2011



Referring to the White Paper and Parliamentary debates which preceded the HRA, Baroness Hale
concluded that Parliament intended our courts to be able to “go further” than Strasbourg.

“[l]f there is a clear and consistent line of Strasbourg jurisprudence, our courts will follow it. But if
the matter is within the margin of appreciation which Strasbourg would allow to us, then we have to
form our own judgment.™*

There was no Strasbourg decision on the issue in this case*® so the House of Lords broke new
ground in finding for the applicants. However, the dynamic approach that their Lordships took was
slightly tempered by the fact that the majority of them anticipated that Strasbourg would come to
the same conclusion.®

Secondly, the courts have gone further than European Court of Human Rights when there is no
established Strasbourg jurisprudence on a particular issue, beyond broad principles. In Campbell
the House of Lords found a breach of art.8 in a case involving two private persons, before the
landmark European Court of Human Rights ruling in Von Hannover was determined similarly.*

Baroness Hale stated that “Convention jurisprudence offers us little help”.%

Similarly in EM, % on whether the deportation of a mother and son to Lebanon would breach art.8
where the father would automatically obtain custody of a child he had never reared, no previous
Strasbourg case had succeeded on this point.2 The House of Lords held there was a real risk of a
flagrant denial of the deportees' art.8 rights.2 The House of Lords also went further than
Strasbourg had done in Limbuela, in finding a breach of art.3 for a failure to provide support to
destitute asylum seekers.?2

Dominic Grieve, as Shadow Justice Secretary (now the Attorney General), was critical of the courts
approach in EM, describing it as a “remarkable interpretation of Article 8, far removed from its
application anywhere else and surely far removed from the intention of those who drafted it”.2
Grieve has both criticised our courts for going further than Strasbourg and for “a marked deference
to Strasbourg”.2* The Conservatives committed before the election to replacing the HRA with what
they described as a “British Bill of Rights™® or a “UK Bill of Rights”.2® Grieve said they would
“reconsider” the duty in s.2 and reword it to “emphasise the leeway of our national courts to have
regard to our own national jurisprudence and traditions” while still “acknowledging the relevance of
Strasbourg Court decisions”. Yet this is exactly what they can, and sometimes do, now.3~

The dynamic approach can be said to be a half-way house between the mirror and municipal
approaches. It is distinguishable from the mirror approach as the cases circumvent the “no more”
doctrine and distinguishable from the municipal approach as the cases do not depart from
Strasbourg jurisprudence other than to go further, often using parallel Strasbourg jurisprudence to

justify doing so.
3. The municipal approach

There have been three circumstances in which the domestic courts have acted as if they are not
bound by Strasbourg jurisprudence and have departed from it, mainly to find against the applicant
claiming a breach of Convention rights. First, where there was no settled, consensual practice on
an issue across Europe, or the margin of appreciation applies. In Animal Defenders, = the House
of Lords held that the absolute ban on political advertising in broadcast media did not breach art.10
and declined to follow a Strasbourg decision with similar facts which found a breach.> Their
Lordships noted that there was a lack of consensus among states on this issue and consequently a
wide margin of appreciation.?2 In contrast to Baroness Hale who still maintained that the “rights are
those defined in the Convention, the correct interpretation of which lies ultimately with
Strasbourg”,® Lord Scott took what Laws L.J. in Begum described as the “municipal approach”®
and said:

“In so far as the articles are part of domestic law, this House is ... the court of final appeal whose
interpretation of the incorporated articles will ... be binding in domestic law. In so far as the articles
are part of international law they are binding on the UK as a signatory of the Convention and the
European Court is, for the purposes of international law, the final arbiter of their meaning and
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effect ... [Under s.2] the judgments of the European Court ... constitute material, very important
material, that must be taken into account, but domestic courts are nonetheless not bound by the
European Court's interpretation of an incorporated article.”®

Secondly, the courts have departed from Strasbourg jurisprudence where they considered that
Strasbourg had a poor appreciation of domestic law, the constitution or the facts. In the case of
Spear, % which concerned courts martials, the House of Lords declined to follow a previous
Strasbourg decision on the same issue®® and found no breach of art.6. Strasbourg subsequently
revised its earlier view.2® More recently, in Horncastle, ¢’ the Supreme Court rejected the
submission that they were bound to apply a Strasbourg decision on the same issue.?® They said
the s.2 requirement would normally result in the Supreme Court applying principles clearly
established by Strasbourg but there will be “rare occasions where this court has concerns as to
whether a decision of the Strasbourg Court sufficiently appreciates or accommodates particular
aspects of our domestic process. In such circumstances it is open to this court to decline to follow
the Strasbourg decision, giving reasons for adopting this course.” This would give Strasbourg the
chance to reconsider, so that a “valuable dialogue” may take place.®

Several judges have spoken (extra-judicially) of the advantages of such a dialogue. Lady Justice
Arden argued that, as Strasbourg has reconsidered its jurisprudence in light of disagreement by
national courts, the “superior national court should not simply apply the Strasbourg jurisprudence
with which it has a serious disagreement, but should state its disagreement and, if it reaches a
different conclusion from the Strasbourg court, leave the applicant to his remedy in

Strasbourg ...”.” Lord Neuberger likewise said there needs to be “a more robust approach by our
courts through their judgments--R v Horncastle being an example of this--and through informal
dialogue with Strasbourg, to explaining the common law position and exactly how and why it sets
out a perfectly consistent means of facilitating the rule of law and protecting fundamental rights”.
Lord Phillips, President of the Supreme Court, has commented: “whenever Strasbourg gives a
judgment which ... leads us to believe that perhaps they haven't fully appreciated how things work

in this country, we invite them to think again”.”2

Thirdly, the domestic courts have departed from Strasbourg jurisprudence where they are
restricted by UK precedent from a higher authority. In Kay/Price the the Court of Appeal”® was
faced with an inconsistency between decisions of the House of Lords™ and Strasbourg.” The
Court of Appeal held that the “only permissible course” was to follow the domestic precedent and
give leave to appeal to the House of Lords. On appeal, the House of Lords agreed with this
course.” This approach was followed by Moses L.J., on the issue of retention of DNA profiles and
fingerprints.”

Unsurprisingly, since the HRA has been in force, the House of Lords/Supreme Court has not
declined to follow a final judgment of the European Court of Human Rights in a case to which the
UK was party, even if they disagree with the Strasbourg Court's conclusion.”® This is consistent
with the ECHR requirement that Member States abide by judgments of the European Court of
Human Rights they are party to.” For example, in AF the House of Lords found that the Grand
Chamber decision in A v UK concerning closed material in control order proceedings, a little over a
week before the domestic hearing began, provided a definitive resolution to the issue before them.
Some Lg)lrdships spoke of having to “submit”® because “Strasbourg has spoken, the case is
closed”.*

Where the courts have departed from Strasbourg jurisprudence in these cases, they draw on the
domestic common law, comparative common law jurisprudence and their understanding of
domestic legal traditions and cultures to develop what can be described as a “municipal”
jurisprudence on human rights.22 However, the courts still strain to find common ground or
congruence between UK and Strasbourg case law where they can and carefully justify departures
from Strasbourg jurisprudence. They appear more liable to take this approach of departing from
Strasbourg jurisprudence when they are ruling that there has been no breach of the applicants'
rights.
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Conclusion

Some commentators maintain that the cases cited in this paper can ultimately fall under the broad
approach of the mirror category, which does allow for exceptions.22 However, this would be to
discount the extra-judicial debate between judges on how to interpret s.2, referred to throughout
this article. For example, Lord Judge has asked whether “we are becoming so focused on
Strasbourg and the Convention that instead of incorporating Convention principles within and
developing the common law accordingly as a single coherent unit, we are allowing the Convention
to assume an unspoken priority over the common law”.2* The dynamic and municipal approaches
demonstrate that there are now several circumstances in which the courts will circumvent the “no
more, no less” principle. Are we nearing the point at which these circumstances are no longer so
“special™?

As the parliamentary debate illuminates, the language of s.2 was purposefully drafted so as not to
bind the domestic courts to Strasbourg jurisprudence but merely to “take [it] into account”, whether
this results in a departure from Strasbourg jurisprudence or a development of it.2 Of course the
consequences of this will not always be to everyone's liking, but that is in the nature of the broad
values of any bill of rights, which can be open to wide interpretation.2® This does not mean that the
domestic courts have no guidance as to the purpose of the HRA. Its preamble points us in the right
direction. Echoing that of the ECHR, it suggests that its purpose is to enhance fundamental rights,
not restrict them &

The HRA was preceded by a long campaign for a bill of rights for the UK. The parliamentary
debate which introduced it strongly suggests that the purpose of the HRA was to empower the
courts to use it (or more precisely Sch.1%8) as a source of rights to be interpreted domestically,
whilst still taking account of Strasbourg jurisprudence. As Lord Hoffmann put it, “interpreted by
United Kingdom courts as the American Bill of Rights is interpreted by American courts, [the HRA]

would be a perfectly serviceable British bill of rights” &

1. Section 2(1): “A court or tribunal determining a question which has arisen in connection with a Convention
right must take into account any--(a) judgment, decision, declaration or advisory opinion of the European
Court of Human Rights,(b) opinion of the Commission given in a report adopted under Article 31 of the
Convention,(c) decision of the Commission in connection with Article 26 or 27(2) of the Convention, or(d)
decision of the Committee of Ministers taken under Article 46 of the Convention, whenever made or given,
so far as, in the opinion of the court or tribunal, it is relevant to the proceedings in which that question has
arisen.”

2. We are here deliberately paraphrasing a frequently cited statement by Lord Brown in R (Al-Skeini) v
Secretary of State for Defence [2007] UKHL 26.

3. See “Common Sense: Reflections on the Human Rights Act”, Francesca Klug et al., Liberty, 2010, chapter

N

4. Francesca Klug, “The Human Rights Act: origins and intentions”, Salford Human Rights Conference, June
4, 2010.

5. Rights Brought Home: The Human Rights Bill, CM 3782, October 1997.

6. Lord Chancellor, Lord Irvine, Hansard, HL vol.585, col.755 (February 5, 1998)

7. See Francesca Klug, “The Human Rights Act 1998, Pepper v. Hart and All That” [1999] Public Law 246.

8. Jack Straw, then Home Secretary, said on introducing the Human Rights Bill: “The Bill falls squarely within
[our] constitutional programme. It is a key component of our drive to modernise our society and refresh our
democracy ... to bring about a better balance between rights and responsibilities, between the powers of the
state and the freedom of the individual” Hansard, HC vol.306, cols 782-783 (February 16, 1998).

9. Lord Irvine made many statements to the effect that: “Our courts will develop human rights throughout
society. A culture of awareness of human rights will develop” Hansard, HL vol.582, col.1228 (November 3,
1997).

10. Rights Brought Home, para.1.14. The consultation document which preceded the White Paper makes no
reference to domestic courts having to take into account Strasbourg jurisprudence. It said that the failure to
incorporate the ECHR meant that “British judges are denied the opportunity of building a body of case law on
the Convention which is properly sensitive to British legal and constitutional traditions” and that the European
Court of Human Rights “has not been able to benefit from the experience of the UK legal system or to

38
Human Rights Futures Project, LSE

November 2011



develop an appreciation of British legal principles and traditions”. See Bringing Rights Home: Labour's plans
to incorporate the European Convention on Human Rights into UK law, Jack Straw and Paul Boateng,
December 1996.

11. Rights Brought Home, para.2.5.

12. Hansard, HC vol.313, col.424 (June 3, 1998).

13. Rights Brought Home, para.2.4.

14. Hansard, HL vol.583, col.511 (November 18, 1997).

15. Hansard, HL vol.583, cols 514-515 (November 18, 1997).

16. Hansard, HL vol.584, cols 1270-1271 (January 18, 1998).

17. Hansard, HL vol.584, cols 1270-1271 (January 18, 1998).

18. Hansard, HC vol.313, col.398 (June 3, 1998) Lord Kingsland made a similar point in Hansard, HL vol.583,
col.512 (November 18, 1997).

19. Attempting to replace the word “must” [take into account] with the word “may”. Hansard, HC vol.313,
col.389 (June 3, 1998).

20. Hansard, HC vol.313, col.402 (June 3, 1998)

21. Sir Louis Blom-Cooper quoted in the Guardian, “Tributes to Lord Bingham, ‘the greatest judge of our
time™, September 13, 2010.

22. Hansard, HL vol.582, col.1245 (November 3, 1997).

23. Sometimes this applies within a case and not just between cases.

24. Jonathan Lewis (lawyer), “The European Ceiling on Human Rights” [2007] P.L. 720.

25. R (Alconbury et al) v Secretary of State for Environment, Transport and the Regions [2001] UKHL 23 at
[26].

26. R (Anderson) v Secretary of State for the Home Department [2002] UKHL 46 at [18].

27. Stafford v UK (2002) 35 E.H.R.R. 32. This was despite the fact that the European Court of Human Rights
had recently changed its jurisprudence on the issue at hand, whether the Secretary of State was entitled to
fix the tariff element of a mandatory life sentence for murder.

28. Aileen Kavanagh, Constitutional Review under the UK Human Rights Act (Cambridge University Press,
2009), p.148.

29. R (Ullah) v Secretary of State for the Home Department [2004] UKHL 26 at [20]. This passage was
affirmed recently by Lord Hope in HM Treasury v Ahmed [2010] UKSC 2.

30. Our emphasis.

31. Elizabeth Wicks, “Taking Account of Strasbourg? The British Judiciary's Approach to Interpreting
Convention Rights” (2005) 11(3) European Public Law 405 at 416.

32. This is of course subject to the constraints of 5.3 HRA that courts read and give effect to legislation in a
way which is compatible with Convention rights “so far as it is possible to do so”. See Jane Wright,
“Interpreting Section 2 of the HRA 1998: Towards an Indigenous Jurisprudence of Human Rights” [2009]
Public Law 595 at 599.

33. The European Court of Human Rights has held on several occasions that the ECHR is a “living
instrument which must be interpreted in light of present-day conditions”. For example, Tyrer v UK (1979-80)
2E.H.R.R. 1 at[31].

34. R (LS and Marper) v Chief Constable of South Yorkshire Police [2004] UKHL 39. Other cases in this
category include R (CIift) v Secretary of State for the Home Department [2006] UKHL 54 and Secretary of
State for Work and Pensions v M [2006] UKHL 11. See the analysis of the latter case by the lawyer Jonathan
Lewis in “The European Ceiling on Human Rights” [2007] Public Law 720 where he argues at p.736 that the
House of Lords' approach in this case defeats the very aim of the HRA.

35. Reflected in decisions of the Commission from 1981 and 1996: McVeigh O'Neill and Evans v UK (1981)
25 DR 15 and Kinnunen v Finland (App. N0.24950/94) (unreported), May 15, 1996.

36. S and Marper v UK (2009) 48 E.H.R.R. 50.

37. Baroness Hale, Salford Human Rights Conference, June 4, 2010.

38. R (Al-Skeini) v Secretary of State for Defence [2007] UKHL 26 at [106]. See also Eric Metcalfe, “Free to
Lead as Well as to be Led’: Section 2 of the Human Rights Act and the Relationship between the UK Courts
and the European Court of Human Rights”, [2010] JUSTICE Journal 7(1).

39. lan Leigh and Roger Masterman, Making Rights Real: The Human Rights Act in its First Decade (Hart,
2008), p.78.

40. In the well-known formula, the European Court of Human Rights has frequently acknowledged that, “by
reason of their direct and continuous contact with the vital forces of their countries, the national authorities
[including the courts] are in principle better placed than an international court to evaluate local needs and
conditions” Buckley v UK (1996) 23 E.H.R.R. 101 at [75].

41. In Re P [2008] UKHL 38.

42. Lord Hoffmann refers to “good reasons” for following the interpretation of rights adopted by Strasbourg:
that courts will try to construe legislation that is based on an international treaty in a way that does not put
the UK in breach of its international obligations, the ordinary respect for the decision of a foreign court on the
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same point and the general desirability of a uniform interpretation of ECHR in all Member States (InRe P
[2008] UKHL 38 at [35]-[36]). See Jonathan Lewis, “Re P: An Exception to the ‘No More, Certainly No Less'
Rule” [2009] P.L. 43 on whether Hoffmann's exception should swallow the rule.

43. In Re P [2008] UKHL 38 at [50]. This of course contradicts Lord Brown's comments in Al-Skeini of “no
less, but certainly no more”, quoted above.

44. In Re P [2008] UKHL 38 at [120].

45. Discrimination against unmarried couples in the context of adoption.

46. In Re P [2008] UKHL 38, Lord Hoffmann at [27], Lord Hope at [53] and Lord Mance at [125].

47. Von Hannover v Germany (2005) 40 E.H.R.R. 1.

48. Campbell v Mirror Group Newspapers [2004] UKHL 22 at [140].

49. EM (Lebanon) v Secretary of State for the Home Department [2008] UKHL 64.

50. Although, the possibility of such a case finding a violation of art.8 was acknowledged in two previous
European Court of Human Rights decisions. See EM (Lebanon) v Secretary of State for the Home
Department [2008] UKHL 64 at [45].

51. The House of Lords referred to the “exceptional facts” in the case that led to the decision. The House of
Lords quashed the Secretary of State's decision to return them to Lebanon.

52. R (Limbuela) v Secretary of State for the Home Department [2005] UKHL 66. It should be noted that
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the Convention but such treatment did not meet the minimum requirements of art.3. The European Court of
Human Rights had contemplated the possibility but it had not yet taken it. The Lords held that such a
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53. “Can the Bill of Rights do Better than the Human Rights Act?”, Middle Temple Hall, November 30, 2009.
54. “Can the Bill of Rights do Better than the Human Rights Act?”, Middle Temple Hall, November 30, 2009.
55. Conservative Party, “Where we stand: democracy”, November 2009.

56. “Invitation to join the government of Britain: the Conservative manifesto 2010", April 2010.

57. See also Dominic Grieve, “It's the interpretation of the Human Rights that's the problem--not the ECHR
itself”, Conservative Home Platform blog, April 14, 2009 where Grieve also suggests a British Bill of Rights
would reduce the powers of the courts under ss.3 and 10.

58. R (Animal Defenders International) v Secretary of State for Culture, Media and Sport [2008] UKHL 15.
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61. R (Animal Defenders International) at [53].
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English law, as if it were a compulsory adjunct taken from an alien source, but to develop a municipal law of
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APPENDIX 7

Human Rights Act Reporting in the Media: correction s and clarifications

Wanted posters

"Police can't put up ‘Wanted’ posters of dangerous criminals on the run because of their human
rights"

Since 2007 there have been reports that police are unable to release photographs of dangerous
criminals on the run because this would breach their human rights. However, the Human Rights
Act (HRA) itself protects the right to life and imposes an obligation on the State to protect people
from serious criminal attack. In some circumstances the Government may actually be under a duty
under human rights law to publicise photographs of dangerous convicted criminals if this would
protect others. The right to privacy can be limited for the protection and detection of crime as long
as it is necessary and proportionate to do so — seeking to locate dangerous criminals and warn the
public is certainly not a breach of human rights law.

(Liberty website)

The Derbyshire example

Dominic Grieve, then Shadow Justice Secretary, claimed the Derbyshire police force had refused
to release pictures of two fugitive murderers because it could have impinged on their human rights.

"How many times have we seen police or probation officers say they can't disclose the identity of a
criminal because of his privacy under the Human Rights Act — police in Derbyshire refused to
disclose photos of fugitive murderers. That's complete nonsense and we'll end it straight away."
(Grieve at Tory Party Conference, 7 October 2009)

He was referring to the convicted murderers Jason Croft and Michael Nixon, who walked out of
Sudbury jail in 2006. Police initially did not release their photographs because they believed both
men were not in Derbyshire, and there was no policing purpose to showing their faces.

An official statement released by the Derbyshire force said: "The publicity surrounding the release
of the photographs of the absconders from Sudbury prison was based on misreporting. The
Derbyshire Constabulary has never refused to release photographs on the grounds of the human
rights of the offenders."®*

Deportation and family life

The Human Rights Act is often criticised by the media for preventing the deportation of foreign
criminals where it would breach their right to respect for family life (Article 8 HRA). For example,
immigration judges ruled in 2010 that to deport a failed Iragi asylum seeker, Aso Mohammed
Ibrahim, would be a breach of his Article 8 rights. Ibrahim had been convicted of failing to stop after
an accident in which his car hit and killed a 12-year-old girl. The immigration decision led to several
media articles calling for the Human Rights Act to be repealed.

(for example The Sun, 18 December 2010; Express, 8 January 2011)

8L Tories slammed over attack on Derbyshire police during party conference’, ThisisDerbyshire.co.uk, 8

October 2009.
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However, such articles often fail to make clear that the right to family life in deportation cases is
generally primarily about partners or, more importantly, children. In the case of Ibrahim, there were
no moves by the authorities to remove him from the UK at the time of his conviction or release. The
immigration judge revealed that had such moves been taken then, it is likely that Ibrahim would
have been deported to Irag. But no such steps were taken, allowing him the time to settle here,
marry and father two children, as well as becoming stepfather to two more children. The
immigration judge took into account the best interest of the children and the fact that they could not
be expected to leave the UK to move and live in Irag. Were it not for the children, the judge said his
view on the matter might have been different.

The cat example

It has been reported in several newspapers that a Bolivian man has been spared deportation on

Article 8 grounds (right to respect for family life) because of his pet cat.

(for example, The Sun, 9 February 2011; Sunday Telegraph, 12 June 2011; Daily Mail, 17 June

2011)

The Home Secretary also referred to this case in her party conference speech in 2011, saying:
“We all know the stories about the Human Rights Act...The illegal immigrant who cannot be
deported because — and | am not making this up — he had pet a cat. This is why | remain of
the view that the Human Rights Act needs to go.”#?

In fact the immigration judge found that it would be disproportionate on Article 8 grounds to remove
this claimant because he had a long-term relationship with a person settled in the UK and they had
lived together for four years.'® The reference to the cat was one detail amongst many provided by
the couple as evidence of the genuineness of their long-term relationship. The judge also relied on
a former Home Office policy™®* which said that if an individual lived in the UK with a settled spouse
for two years or more without enforcement action being taken against them, they were entitled to
leave to remain. The Home Office appealed but a senior immigration judge upheld the decision on
the basis of the former Home Office policy.™® All other factors in the original determination,
including ownership of the cat, were deemed “immaterial”.

Learco Chindamo

The decision of the Immigration Tribunal not to deport Chindamo, the 15 year old killer of head
master Phillip Lawrence, upon his release from custody, is often cited as an example of a decision
under the HRA.

(See for example, the Times 21 August 2007)

Although the HRA was a factor in the case, the Court made it clear that the decision not to deport
was not made under the HRA. In fact it was made under the European Union laws on freedom of
movement restricting the expulsion of citizens of one member state from another member state.
(EHRC Human Rights Inquiry Report, 2009)

182

Las Speech to Conservative Party Conference, Manchester, 4 October 2011.

Judge Devittie, Asylum and Immigration Tribunal, October 2008.
%4 DP3/96.
1% Judge Gleeson, Asylum and Immigration Tribunal, 10 December 2008.
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Anthony Rice

‘Freed to kill . . . because his human rights were held sacred’
(Daily Mail, 11 May 2006)

In November 2004 sex offender Anthony Rice was released from prison on parole after having
served 16 years of a life sentence for a violent attempted rape. He had previous convictions for
rape and indecent assault. In August 2005 he raped and murdered Naomi Bryant while on release
on licence. The following year the Chief Inspector of Probation carried out a review of the Parole
Board’s decision to release, which concluded that it was a result of a series of mistakes,
misjudgements and miscommunications. The review found that the Parole Board’s decision that
Rice was safe to release gave insufficient weight to the underlying nature of his risk of harm to
others. It found that this happened for a number of reasons, including the “major mistake” of failing
to look at his previous offending behaviour, in particular that he had offended against children. One
of the other factors was that “the people managing this case started to allow its public protection
considerations to be undermined by its human rights considerations”. Following this it was widely
reported that Rice was freed ‘because of his human rights’.*%°

The Chief Inspector of Probation later wrote that “it was a huge distortion of our findings when
some newspapers said that Rice was released in order to ‘meet his human rights’.” The Joint
Committee on Human Rights has concluded that “there was no clear causal connection between
any interpretation or application of the HRA and the death of Naomi Bryant, because Rice was not

in fact released ‘in order to meet his human rights’.”*®’

Originally the Coroner decided not to hold an inquest into Bryant's death after Rice confessed to
her murder. Liberty used Article 2 of the Human Rights Act (right to life) to secure an inquest into
her death.'® The inquest also dispelled the myth that the Human Rights Act was the reason for
Rice’s release. It found that Bryant was unlawfully killed due to a catalogue of public authority
failings. The jury found that errors by the prison, parole board, probation services and other
agencies directly contributed to her death.

Dennis Nilsen

“The Human Rights Act 2000 allowed: SERIAL killer Dennis Nilsen to win a case to look at
hardcore pornographic magazines in his cell. He successfully argued that existing rules, which
allowed him to look at soft porn magazines, infringed his human rights.”

(Daily Mail, 21 November 2006)

Nilsen was denied access to the gay art book he requested by the Prison Governor. The legal case
he brought fell at the first hurdle when he was refused permission to have his case heard because
he could not establish that there was any breach of his human rights. The decision of the Prison
Governor stood.

(EHRC Human Rights Inquiry Report, 2009)

188 Eor example, ‘Freed to kill...because his human rights were held sacred’, Daily Mail, 11 May 2006.

87 “The Human Rights Act: the DCA and Home Office Reviews’, Joint Committee on Human Rights, 32"
regaort of session 2005-06.

188 See http://www.liberty-human-rights.org.uk/media/press/2011/inquest-secured-by-human-rights-act-finds-
institutional-.php
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Fast food

“How a suspected car thief...was granted his human right to a KFC bargain bucket and a 2-litre
bottle of Pepsi”
(Daily Mail, 7 June 2006)

The HRA does not give any prisoner making a roof top or any similar protest the right to the meal
of his choice. The police responded to his refreshment demands as part of their negotiating
strategy

(Human Rights Fact and Fiction, Ministry of Justice)

Too much power to judges?

The media often misleadingly report on the power of judges under the HRA and that when a court
makes a declaration that legislation is incompatible with a right in the HRA, that is the ‘final say’ on
the matter. For example, when the Supreme Court issued a declaration that inclusion on the sex
offenders register for life without the opportunity for review was a breach of the HRA, it was
reported that “the next Government will have to bring in legislation” to remedy this.

(Independent, 22 April 2010)

In fact, the HRA does not leave the final say with the courts. When a declaration of compatibility is
made, it is then for Parliament to choose whether and how to respond.*®® The courts cannot use
the HRA to force Parliament to change the law.

Costs of complying with European Court of Human Rig hts

A report by the Taxpayers’ Alliance on the cost of complying with the decisions of the European
Court of Human Rights has been reported in several newspapers, as costing the UK £42 billion to
date.

(for example, ‘Human Rights Laws Cost Britain £42bn’, Daily Mail, 7 December 2010)

In fact, our research shows that the Taxpayers’ Alliance report appears to contain some serious
flaws:

« The report asserts that complying with the Court’s judgments costs £2.1 billion a year.
However, of the 37 cases listed in the report, in only 7 is evidence provided of a direct link
between the judgment and the cost and of how the cost was calculated.

e The assertion that “the growth of a ‘compensation culture’ fostered by the Court costs a
further £7.1 billion a year” is allotted to one judgment (about a suicide in prison), whilst the
costs cited appear to relate to all compensation claims, not merely those relating to prisons,
nor just those that might be linked to the HRA.

(Human Rights Futures Project research)

1% R v Shayler [2002] 2 WLR 754 at para 53.
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Numbers of human rights cases

“Courts are dealing with at least 10 significant human rights battles every week since controversial
new laws were introduced a decade ago, a study has found.”
(‘Human rights cases filling courtrooms’, Daily Telegraph, 14 February 2011)

The statistics on human rights cases, as quoted above, can be highly misleading without further
clarification. The article states that 5,107 human rights cases have been reported on the legal
newswires in the ten years since the Human Rights Act came into force. But the article doesn’t
explain that the vast majority of these cases would have been taken anyway, with human rights
being used as an additional argument in the case. The statistic also includes all such cases,
whether they were successful or not.

(Human Rights Futures Project research)

Sex offenders

“More criminals freed to protect human rights. Fury as more sex offenders are freed early under
law on Human Rights”.
(Daily Mail, 16 May 2006)

Whilst the headline may say human rights, this is not really a human rights issue but relates to
decisions made by the Parole Board.
(Human Rights Fact and Fiction, Ministry of Justice)

Health tourism

‘Human rights law promotes health tourism’
(Daily Mail, 10 May 2006)

Whilst on a legitimate visa a Nigerian woman was taken ill and told she couldn’t fly. As she was not
entitled to be placed on a priority list for either British or EU citizens she died in hospital while
awaiting treatment. She was not a tourist.

(Human Rights Fact and Fiction, Ministry of Justice)
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APPENDIX 8

Victims of Crime and the Human Rights Act

Below are some examples of how the Human Rights Act (HRA) has protected the rights of victims
and witnesses of crime and their families. Prior to the HRA, the rights in the European Convention
on Human Rights could not be claimed in domestic courts, and victims had to take their claim to
the European Court of Human Rights (ECtHR) in Strasbourg. Some ECtHR decisions have been
included below to illustrate this.

Section 1: The HRA and protection of victims of crime
Section 2: The HRA and protection of withesses
Section 3: The HRA and families of victims of crime: inquests

1. The HRA and protection of victims of crime

HRA cases:

Minimising accidental contact between a convicted m urderer and his victim’s family

by imposing an exclusion zone was lawful under Arti  cle 8(2)*®

A murderer’s (C's) license for release had a condition that he not contact the victim’s family
or enter the Newcastle/North Tyneside area, as requested by the family and recommended
by the Parole Board. C claimed that his Art 8 rights were breached as he couldn’t visit his ill
parents or get a job in that area. The exclusion zone was reduced by the Home Secretary
to allow C access to his family and to work. C claimed that this new exclusion zone still
breached his Art 8 right.

Prisoners do not necessarily lose Art 8 rights in prison, or on license. C’s Art 8 rights were
engaged, as were his family’s rights. The exclusion zone was therefore only lawful if
justified under Art 8(2). The court held that “a democratic society should be sensitive to
the emotional harm caused to victims of crime, part icularly of the most serious of
crimes, to their anxieties and concerns, and to the risks of emotional or

psychological harm in the event of an encounter bet ~ ween convicted murderer and
the family of his victim”

The right of the victim’s family to go about its business with a minimum of anxiety and
without undue restriction on its movements therefore fell within the ‘rights and freedoms of
others’ under Art 8(2). The new exclusion zone accommodated the competing interests of
both families. The interference with C’s Art 8 right was therefore justified under Art 8(2)
and the exclusion zone was lawful.

Imposing a condition on a released sexual offender that restricted his access to his
own property was justified under Article 8(2) as th e property was near the home of

his victims *%*

D had been convicted of sexual offences against his own children. When released on
license, one condition was that he not go within 2 miles of the street where his ex-wife and
one of the victims still lived. D wanted access to the street because he owned a property in
it. He argued that the conditions on his license breached his rights under Art 8.

The judge held that “the feelings of the victims of the family...are plai nly relevant
factors for the Secretary of State in considering t he imposition of conditions on

1% R (Craven) v Sec State Home Dept [2001] EWHC Admin 850 (QBD: 05/10/2001).
191 R (Davies) v Sec State Home Dept [2004] EWHC Admin 1512 (QBD: 16/06/2004).
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licences of released prisoners . It was irrelevant that experts considered D unlikel vy
to re-offend: “there is no suggestion, as | understand it, that the fear is one that he will
commit some further offence or offences against the victim. That is not the point. The point
is the stress and emotional effect of his proximity.” The feelings of the ex-wife should be
considered because, though not a direct victim, she was “intimately and closely affected”.
The court considered the conditions entirely appropriate, and in any case they were limited
to 18 months: they were therefore justified under Article 8(2).

» The Crown Prosecution Service were wrong to drop a prosecution when they
believeg 2the victim would not be a credible witness because of his history of mental
illness
The CPS decided not to proceed with the prosecution for serious assault on the morning of
the trial. The High Court found that the CPS decision was wrong, either due to a misreading
of the medical evidence or because of unfounded stereotyping of people with a history of
mental health problems. The victim’s Article 3 rights (to be free from inhuman and
degrading treatment) had been breached as dropping the prosecution amounted to a failure
to provide legal protection for the victim.

The court held the CPS had not met “the State’s positive obligation to provide protection
against serious assaults through the criminal justice system”, but instead had “increased
the victim’s sense of vulnerability and of being beyond the protection of the law”. The victim
was awarded £8,000 in compensation.

* Arape victim received compensation for police inco mpetence when she claimed
they had breached their duty under Article 3 %
C reported that she had been raped in December 2005. In February 2006 she contacted
the police to find out how the investigation was going, to find out that nothing had been
done and it hadn’t been recorded as a crime. By this point it was too late to recover CCTV
footage which would identify the rapist. C made a formal complaint and those responsible
were giving warnings and ‘words of advice’.

C brought a claim against the police arguing that t hey had failed to meet their duty
under Article 3 to investigate cases where somebody had been subjected to inhuman
and degrading treatment . The police offered her £1,000 in compensation, and later
£3,500, which she accepted.

Pre HRA case at the ECtHR:

» The police have a positive duty to protect a person whose life they are aware or
should be aware is at risk  ***
Police did not react appropriately to a year of signs that a teacher was obsessed with one
of his students. The teacher shot the student and his father, and the deputy headmaster
and his son. The father survived and he and his wife sued the police for negligence. Their
claim was dismissed by the UK courts.

The right to life under Article 2 not only prevents the State from intentionally taking life, it
also requires States to take appropriate steps to safeguard life. The European Court of
Human Rights ruled that the State’s duty includes putting in place effective criminal law

192 2 (B) v DPP [2009] EWHC Admin 106 (QBD: 27/01/2009).

193 ‘Rape complaint woman reaches settlement with police’, BBC News, 1 December 2009
(http://news.bbc.co.uk/1/hi/uk/8387622.stm).

%% Osman v United Kingdom [1999] 1 FLR 193 (ECtHR: 28/10/1998).
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provisions to deter the commission of offences and law-enforcement machinery. Article 2
may also go beyond that to imply in certain well-defined circumstances a positive
obligation on authorities to take preventative oper ational measures to protect an
individual whose life is at risk from the criminal acts of another individual.  This duty
will be breached where it can be shown that the authorities failed to do all that could
reasonably be expected of them to avoid a “real and immediate” risk to the life of an
identified individual about which they knew, or ought to have known.

Section 6 HRA makes it unlawful for public authorities to act incompatibly with the HRA
rights. Consequently, there have been substantial changes to both national and local
policing policies and procedures. Most of the 43 police forces in the UK have a polic vy
on threats to life that are derived directly from A rticle 2 and Osman. The Association
of Chief Police Officers produced a set of minimum standards relevant to ‘protective
services’. Osman principles are referred to in Public Protection guidance about vulnerable
people, children and the mentally ill, and the Murder Investigation Manual. There also exists
a procedure for issuing ‘Osman warnings’ to members of the public.**®

2. The HRA and protection of withesses

HRA case:

Statements from witnesses who have died or are too scared to give oral evidence are
allowed as evidence '

The Criminal Justice Act 2003 (s116) allows such st atements to be used as evidence
and judges may warn a jury that the evidence has not been cross-examined. However, the
ECtHR in Al-Khawaja v UK (2009) disallowed such statements to be used as evidence
when they were the sole or decisive reason for a person being convicted. Under s2 HRA,
UK courts must “take into account” decisions of the ECtHR.

The Supreme Court declined to follow to ECtHR . If the ‘sole or decisive rule’ was
applied rigidly it would be to the detriment of vic tims . Defendants would be acquitted
when there was cogent evidence of their guilt. The provisions in s116 of the 2003 Act
struck the right balance between the imperative that a trial must be fair and the
interests of victims in particular, and society in general, that a criminal should not be
immune from conviction where a witness, who had given critical evidence in a statement
that could be shown to be reliable, died or could not be called for some other reason.

Pre HRA case at the ECtHR:

Screening witnesses giving evidence when they fear for their own safety is

justified *’

Screening witnesses so that defendants, public and press cannot see them does not violate
the defendant’s right to a fair and public trial under Article 6(1) if screening is “in the interest
of public order or national security”, and “strictly necessary [because] publicity would
prejudice the interests of justice”. Furthermore, if a withess’ evidence is neutral as to

guilt, it does not matter if only the Crown and not even the judge knows the withess’
identity.

195

See ‘Human Rights Inquiry’, Equality and Human Rights Commission, 2009.

1% R v Horncastle et al [2009] UKSC 14 (SC: 09/25/2009).
197 X v United Kingdom (1993) 15 EHHR CD 113 (EComHR: 01/01/1993).
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3. The HRA and families of victims of crime: inquests

HRA cases:

« HRA secures inquest into murder %
Naomi Bryant was murdered in August 2005 by Anthony Rice. He was released from jail in
November 2004 after serving 16 years for rape, indecent assault and actual bodily harm.
Originally the Coroner decided not to hold an inque st into her death after Rice
confessed to her murder . Liberty used Article 2 of the HRA (right to life) t o secure an
inquest into Naomi Bryant’'s death.

The inquest found that Bryant was unlawfully killed as a result of errors by the

prison, parole board, probation services and other agencies. For example, the jury
heard that documents containing information about Rice’s violent offences against children
may never have been read by officials overseeing his release.

The inquest therefore dispelled the myth that the HRA was responsible for Rice’s
release,’®® and brought relief to Naomi’s mother, who said: “it is now clear that there were
many, many occasions where individuals could have, and should have, acted differently.
There were also several serious institutional failings that meant the true level of threat that
this man posed was never fully appreciated. Because of Article 2 of the Human Rights Act
and the efforts of Liberty, a full inquest has finally been held into Naomi's death and all
these failings have been exposed.”

* The State has a duty under Art 2 to provide a convi  ncing explanation of how a death
in custody occurred
Zahid Mubarek was killed by his cellmate in a Young Offenders Institution. The cellmate's
history of racist and disturbed behaviour had been well known to the prison. He was later
convicted of Zahid's murder. Because he pleaded guilty there was no significant inquiry at
trial into any possible role that the prison’s policy, procedures or conduct might have had in
Zahid's death. Zahid’s uncle sought a public inquiry on the grounds that the state's positive
obligation to protect the right to life under Article 2 required an effective investigation into
the death, held in public, and with the participation of Zahid's family.

The House of Lords held that the State has a duty to provide a convincing explanation of
how a death in custody occurs. This explanation should be the result of an independent
inquiry; with sufficient public scrutiny to ensure accountability; and that involves next of kin
to the extent necessary to safeguard their interests. 2*

Following this case, the Prison Service introduced changes to its policy and procedures
relating to cell-sharing risks, amending its Risk Assessment Form to allow information-
sharing between operational and care staff, and to identify high risk factors.

198 | iberty, ‘Inquest Secured by Human Rights Act Finds Institutional Failings Contributed to Death of Naomi

Bryant’, Liberty, 10 March 2011. (http://www.liberty-human-rights.org.uk/media/press/2011/inquest-secured-
by-human-rights-act-finds-institutional-.php)

199 Daily Mail, ‘Freed to Kill... because his human rights were held sacred’ (Daily Mail: 11/05/2006); David
Cameron, ‘Balancing freedom and security — A modern British Bill of Rights’, Speech to the Centre for Policy
Studies, London, 26 June 2006.

202 (Amin) v Secretary of State for the Home Department [2003] UKHL 51.

?%! See Jordan v UK, ECtHR, 2001.
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