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The Potential Impact of the Lisbon Treaty on

European Union External Trade Policy’

Dr Stephen Woolcock, London School of Economics

Summary

The ratification of the Lisbon Treaty will have trisignificant implications for
European Union external trade polfcfhe most important change will be the
increased role of the European Parliament. The Efhave an enhanced role in trade
negotiations in the sense that the Commissionbeilformally obliged to consdlt

with the EP on the conduct of negotiations. ThenHPalso have to give its consent
to the adoption of the results of trade negotiation a take it or leave it basis, i.e.
there are no powers for the EP to change or makéyesults of a negotiation.
Finally, regulations defining the framework for iamenting EU trade policy will be
passed using ‘ordinary legislative procedures’ (PLm other words both Council
and EP must agree on such regulations. In OLEkhwill have powers to shape the
content of the regulations, although the EU as alevill of course still be obliged

to comply with any World Trade Organisation or attlrade rules.

The Lisbon Treaty will also simplify and streamliB®& external trade policy. It will

dispense with mixed agreements in external tratleypd hese were agreements of

! This paper was made possible thanks to fundinipé@Bwedish Institute of European Policy Studies
and was published as a SIEPS Policy Analysis paparly 2008.

2 Formally external trade policy is referred to amenon commercial policy following the precedent
set in the Treaty of Rome. External trade pol&cysed in this paper as it is a term in more génss
but it must be understood as a broad definitiomaafe including for example investment policy.

3 As in the case of the EP assent for certain te@mleements in the past, consent will require alsimp
majority of MEPs voting.

* Ordinary legislative procedure is the new termdusedescribe the procedure that used to be called
co-decision making.



mixed Community and Member State competence. With the Lisbon Yriatre will
be no more shared competence and thus no more mgxedments in trade. All trade
will be European Union competence and agreemetiitbeviatified by the EU. There
will no longer be a requirement for agreementsaadtified by national parliaments.
After many years of debate European Union competeviit therefore be extended to
all services trade, trade related intellectual proprights and, in a major innovation,
to foreign direct investment. There are, howevertain specified exceptions to the
use of qualified majority voting to reflect concsmbout retaining cultural and

linguistic diversity and effective national healdducation and social policies.

A third change with the Lisbon Treaty is that EUezral trade policy is brought
under one heading covering the external actiorhbyunion in Part Five Title%Thus
trade is brought together with foreign and secysdiicy, environment, development
assistance and economic, financial and technicg@@tion with third countries.
This raises the question of whether EU externdktiaolicy will be used to pursue
foreign policy or other EU aims more than has bbercase to date. Or, rather less
likely, whether foreign and security policy will ised in the pursuit of trade policy

objectives.

Much will of course depend on how the various clesngmbodied in the Lisbon
Treaty are implemented. This is particularly theeckor the formal placing of the
trade ‘pillar’ together with the CFSP ‘pillaf’.In many respects the Lisbon Treaty
builds on and codifies existing practice such afécase of the Commission
consulting the EP on the conduct of trade poliogn&ally speaking the changes
make EU external trade policy more streamlinedjfgiag competences and
removing the requirement for national parliamentsatify mixed agreements. A

more logical structure should emerge in which theogean Parliament provides

® Until the Lisbon Treaty the formal term for compete was Community competence. After Lisbon it
will be European Union competence.

® The references in this paper, unless otherwiseifsge are to the articles as numbered in thestate
‘Consolidated versions of the Treaty on Europeaiob/and the Treaty on the Functioning of the
European Union’Official Journal C 115 9 May 2008.

" The Maastricht Treaty on European Union introduttedconcept of three pillars of the EU, the
Community pillar (to which external trade becausesoexclusive competence belonged), the CFSP
second pillar and the justice and home affairgtpiliar.



more effective oversight thus making EU externadlér policy somewhat more

democratically accountable and less technocratnatare.

Background

EU external trade policy has been exclusive EU ateie since the Treaty of
Rome. This means policy has been determined bgtmemunity process. In other
words, the Commission proposed and the Counciltadiapegotiating mandates, the
Commission then negotiated agreements in consuitatith the Article 133
Committe& and the Council approved the results by qualiffegjority. Mixed
agreements that covered topics, such as taritgeculture, that are exclusive
competence, as well as topics that are sharedtionahcompetence, such as
investment, also required ratification by Membeat&tparliaments. Over the years the
EU competence grew. This was true in a formal semgle more policy areas coming
under EU competence. In practice the European Cegiom has also progressively
developed more competence thanks to its strongutishal capacity and detailed
knowledge of trade topics. Member state governmiesite tended to cede more de

facto power to the Commission on most but notxtkmmal trade topics.

EU trade policy can be characterised as relatitefinocratic, with the close

interplay between the Commission and national iafiscin the Art 133 Committee
shaping much of the substance of policy. The Ewanpgarliament has had powers to
ratify trade agreements when these had budgetangtitutional implications, when

the implementation of the agreement required a fizadion of EU legislation
determined by co-decision making or when the agesgnvas an association
agreement with a third country. But with no direay in the objectives of any
negotiation or much input into negotiations suctet power has not had much
credibility. With no direct say in setting objea®s/the EP could not say that these had
not been achieved and that it should thereforehawithits consent to the Council

adopting the agreement.

8 The Article 133 Committee is the committee appairiby the Council to assist the Commission in
trade negotiations. It is made up of senior trafieials from each Member State.



The conduct of EU external trade policy has besoudised in successive
intergovernmental conferences (IGCs) and in eash €ommission proposals for
increased EU competence were resisted by the Me8tates. In Maastricht the
Commission proposed that services, trade relatetléntual property (TRIP)
measures and investment should become EU competmuause these formed part
and parcel of the ongoing Uruguay Round negotiattbat included tariffs,
agriculture and other topics that were EU compeetéﬁ'(he Member States resisted
this and the European Court of Justices (ECJ) \esaiely asked to rule. The ECJ
decision (1/94) ruled that provisions that someises were EU and some Member
State competence. In the Amsterdam IGC there wathanattempt to clarify what
had become a rather more complex picture, but withmuch progress. Agreement
was however, reached on an enabling clause inl&rig3 (5)(TEC) according to
which the Council could decide unanimously if aitopas EU competence without
having to go through a treaty change. In the Ni@aty there were some minor
amendments to the EU competence with cultural aébavisual services being
carved out. An increase in co-decision making esuolted in some potential increase
in the role of the EP. Member State governmentsatea opposed increased powers
for the EP on trade, either for reasons of natignakreignty or out of concern that

the EP would politicise EU external trade policy.

The constitutional convention provided for a ratbeyader debate in which the issue
of democratic accountability of EU policies featliraore centrally. In this debate the
burden of proof was reversed in that the MembeteStaad to argue against increased
parliamentary scrutiny of EU trade policy. Some MemStates felt strongly that

there should not be a greater role for the EP ermgtbunds that this would risk

‘politicising’ EU trade policy, but this was notetmajority view.
Changesin the Lisbon Treaty

Inclusion of External trade policy under the common heading of external action by the

Union

® The practice has been that the Commission negstat all topics regardless of competence because
of the benefits of the EU having a single voicsuks concerning legal competence were then resolved
subsequently in order to facilitate ratification.



Art 205 (Part Five, External Action) brings EU teagolicy under the same EU
external action heading as other elements of E&reat policy. Trade policy is
therefore to be conducted within the ‘context @& tramework of principles and
objectives of the Union’s external action’ (Art ZQY). This raises the question as to
whether there will be any increased tendency fergb to seek to use trade policy as
an instrument of other policy objectives pursuedhg/EU under external action. To
date EU external trade policy has served broadgongolicy or strategic objectives
but rather indirectly, such as through the negotedf Association Agreements with
the EU’s near neighbours in order to promote ecao@md thus political stability in
the EU’s partners. In this sense the EU has maglefuss main leverage in external

policy, namely access to the increasingly unifiad Erge EU internal market.

External trade is included under Part V Externdi@chby the Union. Art 205 states
that the Union’s external action shall be guidedh®yprinciples, pursue the
objectives and be conducted in accordance witlyéimeral provisions laid down in
Chapter 1 of Title V of the Treaty on European Wnidhese include general aims
such as support for democracy, rule of law and hurggots as well as some more
specific aims such as sustainable economic, sao@knvironmental development,
the integration of all countries into the world romy (including through the
progressive abolition of restrictions on internatibtrade), the improvement of the
environment and sustainable management of globalrees and good global
governance. The issue is the Lisbon Treaty wilhgfeahow the EU coordinates
external trade policy with these other objectivasicle 218 covers the procedure to
be followed when negotiating all international agrents. Art 218(3) envisages
either the Commission or the High Representativih@fUnion for Foreign Affairs

and Security Policy as the negotiator for the Ed.248(3) states that the negotiator
will be nominated by the Council. In cases in whicé agreement relates exclusively
or principally to common foreign and security pglibis would be the High
Representative. Art 218 (1) also clearly statestti@procedures set out in that article
are without prejudice to the specific provisionsl ldown in Art 207, which deals with
external trade and clearly states that the Comarissill negotiate. Consequently,

one must expect that the Commission will contirubd the EU’s negotiator on trade.



Just what role the High Representative of the UfdorForeign and Security Policy
will play in shaping the balance between trade athdr objectives will depend on
how the relationship develops between the High &sgrtative and his or her staff,
the Commission and the Council (in the shape ospexial committee, referred to in
Art 207 that is to continue to assist the Commis&trade negotiations). In the short
to medium term it is difficult to see how the tettah capability of the Commission in
trade could be matched. As much of trade is abetatiidhe Commission is likely to
continue to shape the nature and content of trgaeeeents. The High
Representative and the Council can of coursenséike key political decisions, such
as with which countries the EU should negotiate frade agreements, but this is

something the Council has always done in the past.

Clarification of EU competence

The Lisbon Treaty streamlines EU external tradécpdly confirming that all key
aspects of trade are exclusive EU competence amgimg an end to mixed
agreements. The treaty brings all services ana traldted aspects of intellectual
property into EU competence, thus bringing to ath ttye longer standing debate on
competence in these fields. In a major innovatientteaty also brings foreign direct

investment into EU competence (Art 207(1)).

In terms of services trade the sensitive topicausfio visual, health, education and
social services have special provisions in Art )7 These provides for unanimity in
the negotiation and conclusion of agreements irighe of culture and audio visual
services, where these agreements ‘risk prejuditiagnion’s linguistic and cultural
diversity.” This does not mean that an agreemattititludes audio visual services
will be a mixed agreement that requires nationdigraents to ratify. Or that the
Member States have an automatic veto of any dismuss$ these types of services. It
appears to intend that any agreement that is viesgatejudicing linguistic and

culture identity must be adopted unanimously.

There are similar unanimity rules for social, edioraand health services in Art
207(4)(b). In this case unanimity would be requifeajreements ‘risk seriously

disturbing the national organisation of such s&wiand prejudicing the responsibility



of Member States to deliver them.” One could erygssome Member States claiming
for example, that commitments in the General Agrestnon Trade in Services
(GATS) on health services that led to increasedpaiition might risk seriously
disturbing the national health care systems. Hefferaaudio visual services the
Treaty provides the right of Member States to ram@cerns that an agreement risks
seriously prejudicing national policies, it does appear to provide an unconditional

veto right.

By far the most important extension of EU compegeische inclusion of foreign
direct investment (FDI). To date investment hasddember State or mixed
competence. Individual EU Member States have natgatitheir own bilateral
investment agreements to provide protection fodfrepatriation and against
expropriation. The Commission has negotiated ageésrcovering investment in
services, such as in mode 3 of the GATS agreerbahtot investment liberalisation
of investment in goods. Although FDI is clearlytdid as EU competence, it is not yet
clear whether this includes investment protect®mwall as investment liberalisation.
Some Member States appear to hold that the Treansonly investment
liberalisation will be included in EU competencadl as agreements that provide for
pre-establishment national treatment) and thatsimrent protection will remain
covered by the Member State bilateral investmexattiees (BITs). Other Member
States and the Commission argue that the refeterfeé@l in Article 207 (1) covers
both so that the EU will in future be able to camld agreements that include
comprehensive investment rules similar to thoskiged in US free trade
agreements. In short the scope of coverage of &mDams unclear. Given the need for
legal certainty this issue may be resolved in tie@tsterm by including all investment
in EU competence, but then delegating powers totiegg bilateral investment
protection agreements to the Member States. Thiddaadlow the existing BITs to
remain in place. In the long run one must expeesgure to harmonise EU policy on
FDI and for the EU to move towards negotiating caghpnsive investment

agreements with third countries.



An increased role for the European Parliament

The role of the European Parliament (EP) in EUdradlicy is enhanced in three
main ways through the Lisbon Treaty. First, Arti2l@g7(2) states that the EP and
Council acting by means of regulations in accordanith the ordinary legislative
procedure (OLP) shall adopt the measures defitnadramework for implementing
external trade policy. This means that the EPastgd shared powers with the
Council to adopt regulations on topics such asduntiping, safeguards, ‘fair trade’
instruments such as the Trade Barriers RegulaliBR] and rules of origin. It will
also share legislative powers with the Council wh@omes to implementing
autonomous trade measures such as the EU’s Geseer&ystem of Preferences
(GSP) schemes.

Second, the EP will have an enhanced role in ragffrade agreements. Art 218 (6)
(@) (i) to (v) sets out the cases in which the eohsf the EP is required before the
Council can adopt a decision concluding a tradeexgent. These are similar to the
existing provisions and include (i) associationeggnents, (iii) agreements
establishing a specific institutional framework:) @greements with budgetary
implications and (v) agreements covering fieldsvtoch OLP applies. The EP is of
the opinion that (v) means that the EP must gvednsent before all trade
agreements are adopted. In practice the Commissig assume that the EP will be
asked to give its consent for all trade agreemdihiis. has indeed been the case in the
recent past for both multilateral agreements, siscthe results of the Uruguay Round
agreements of the WTO and for a range of bilaigxssociation) agreements. This
means that the bilateral FTAs being negotiated ®abth Korea, ASEAN, India and
Central America as well as any further comprehengiwonomic Partnership
Agreements (EPAs) with the African Caribbean ancifRa(ACP) states will require

EP consent. Consent requires a simple majoritheParliament.

In the past the EP power to grant its assent teesgents did not result in any real
influence. The formal power to block an agreeménpl/ had no real credibility, so
the Commission, although going through the motmihsonsulting the European
Parliament, did not often have to modify policynteet EP views. The possible

exception to this has been on human rights issu@ssociation Agreements, where



the EP has always had a clear right of assenteTdmera number of reasons for this.
First, the EP has no powers to authorise negotistamd could not therefore argue
that the negotiated outcome fell short of expeateti Second, the EP lacked both
detailed information on the course of the negatietiand the capacity to provide
effective scrutiny of the Commission. As a reshiét power to veto an agreement after
it had been accepted by the EU Member States atitedEU’s negotiating partners

was not really credible.

A third change giving the EP a greater role is thatCommission will be legally
obliged to provide the EP with information on tlenduct of the negotiations. Under
the Lisbon Treaty the EP will still ha® power to authorise trade negotiations. Art
218 (2) clearly states that it is the Council tteains the right to authorise the
opening of negotiations and thus determine theatibjes?® Article 207 (3) does
however, formally require the Commissiorréport regularly to the special
committee of the European Parliament (the Inteonali Trade Committee INTA) on
the progress of negotiations as it does to theizlpgmmmittee appointed by the
Council (presumably henceforth the Art 207 Comreitt& he EP committee does not,
however, have the same status as the Art 207 Caeanivhich will continue to fulfil
the role played by the Art 133 Committeeassisting the Commission in

negotiations.

In recent years the Commission has regularly in&atitihhe EP of the status of
negotiations. The Lisbon Treaty makes this a legalirement and requires the
Commission to report to both the Art 207 Commitee the EP. This may lead in
the longer term to more active and effective soyutin the part of the INTA Taken
together it is these changes in the role of th@geean Parliament that constitute the

greatest potential impact of the Lisbon Treaty @hexternal trade policy.

1% |n its opinion on the European Parliament’s el responsibilities implementing the Treaty of
Lisbon, the EP Committee on International TradeT@)is seeking a means of establishing
preconditions for the granting Parliament’s congbrgugh a revision of the Framework Agreement
between the Parliament and the Commission. Europeaiament 2008/2063(INI) #May 2008.

1 The INTA Committee was only established duringdberent Parliament. As such it is fairly junior
committee. This together with its limited powers maeant that it has not established a very high
ranting among the EP committees. This in turnlimaised the effectiveness of the committee up to
now.
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Assessment

The changes that the Lisbon Treaty will bring aiolEU trade policy must be seen
in the light of past practice and the broader entn@nd political factors shaping EU
trade policy. On balance the Lisbon Treaty wileaimline trade policy by bringing all
key policy issues into EU competence. Member Statkstill have recourse to
unanimity when negotiating and adopting agreemiiiscover the few remaining
politically sensitive service sectors such as audioal and health services, but there
will be no more mixed agreements in trade potfcyhe inclusion of FDI in EU
competence is another important step towards #etion of a comprehensive EU
approach to trade and investment that reflectaéiere of the international economy

in which trade and investment are inextricably éidk

The shift towards EU competence and the endingixéanagreements means
national parliaments will have no role in ratifyingreements. On paper this looks
like a loss of parliamentary contrblin practice few Member State parliaments have
exercised effective scrutiny of EU trade policyeTdap in parliamentary scrutiny will
be filled by the EP, which is provided with incredgpowers and opportunities to do
so. This raises the question of whether the EPbgilhble to provide effective
scrutiny and whether its increased role will regulh politicisation of EU external

trade policy.

It will probably take some time for the INTA comneié to gear up to the more
important role it will be expected to play in mamihg EU trade policy. Perhaps with
the next EP in 2009 one may see a change. Increaggdement of MEPs may be
seen as politicisation by some and democratic ateability by others. Here the
political balance of the EP will be a factor. Aepent the centre right MEPs favour
enhanced market access to emerging markets anduppsrt a liberal agenda. The
centre left favours the inclusion of labour stamdaand environment in trade
agreements and ‘development friendly’ trade agregsn®earing in mind that a

simple majority is required for consent, this sugigehat there will continue to be

12 Unanimity will also be required when unanimityésjuired for internal EU legislation.

13 Democratic accountability has been provided bgraye of checks and balances on EU trade policy,
notably the role of the Council and Art 133 Comaeegtin monitoring the Commission’s negotiations.

11



countervailing forces within the EP so that thei€Bnlikely to follow either an
extreme liberal line or reject agreements thatalchave strong binding obligations

on labour standards.

Withholding consent for a large multilateral agresinsuch as any agreement
concluding the Doha Development Agenda (DDA) mtiitte seen as a ‘nuclear
option’ and very unlikely. Withholding consent failateral free trade agreement
with an emerging market that fails to offer sigrdfint market access, suppresses
organised labour and fails to contribute to redutdiin carbon emissions may

however be a step the EP would be willing and joality able to take.

Finally, the Lisbon Treaty may contribute to thegeml trend towards trade policy
being conducted more and more at the EU level. egs trend towards
liberalisation over the past twenty years has m#waane is less to discuss in terms of
tariffs and other border measures. When behinthdnder measures/deep integration
issues are discussed in trade negotiations théesdsieed to define a common EU
position, because this largely already exists éndiiape of the acquis communautaire.
With the broad lines of external trade policy athedefined Member States have, in
recent years, tended to leave the detail of tratieypmore and more to the
Commission. There is also an acceptance, basedaaués of experience, that the
EU is more likely to achieve its aims in interna@btrade and investment
negotiations if it speaks with one voice. The Lisdaeaty with its enhanced role for
the European Parliament and reduced role of ndtpardaments may therefore be

seen as consolidating this trend.
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