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ABSTRACT

The right to Free, Prior and Informed (FPI) Consisnincreasingly proposed as a deliberative foruym b
academics and as the ‘social licence’ for miningpooations to operate. This framing exists withiliterature

that seeks to increase participation in environadgplicymaking and democratise scientific knowled@he
constructivist approach adopted in this study ssedythe discourses which permeate participatoryirfigs

and its impact on institutional design. FPI Consisntonsidered within a discourse of Green Radioali
against FPI Consultation within a discourse of Deratic Pragmatism. Case studies from Canada and the
Philippines examine the operationalisation of tigiatrto FPI Consent and the impacts of nationahsoand
values. The study concludes that discourses armgated by power inequalities and dominated by an
industrial and liberal capitalist discourse, whigtpacts upon participatory framings and restribts ability of

more radical approaches to secure equality witklibdrative forums.
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1 INTRODUCTION

Some may feel that by saying a blanket “no” toigseie of mining we have solved the problem. Others
may feel that by saying a blanket “yes” to minimge have significantly addressed the economic
concerns of the country. Both answers have the appfesimplicity, but in fact only reinforce our

natural tendency to avoid dealing with the real fgem

Pedro Walpole — Environmental Science for Sociaridfe, Philippines (ESSC 1999:ii)

An increasing number of developing countries ralyngineral resource extraction to finance their dtgwment
activities. Industrialisation and growth policielsdeveloping country governments, influenced sigaiftly by
the World Bank, promote a regulatory and legal emment that prioritises economic growth and céapita
investment for poverty alleviation. Since 1985, emdhan ninety countries have revised or adoptedngin
codes and laws to increase or initiate foreign stwent into the sector consistent with neoliberawgh
policies (Bridge 2004). Increased mining activigstinevitability led to a greater encroachmentemate and
previously unexploited indigenous lands (Gedick82h Holden 2005:417). Estimates indicate thatwienty
years around half of all copper and gold will bened on land used or claimed by indigenous peopag®Rt al
2004:2). Indigenous people, here defined as haaipge-colonial relationship with their ancestratiteries
and distinct cultural, social and legal institusplften represent marginal economic and polifittrests (cf.
Render 2004, Doyle 2009). The distribution of calgitvestments, however, is a function not onlypeiceived
reward but further the perceived economic, politiead technological risks — “geographies of mining
investment...may be structured in outline by geoldmyt are socially mediated in their details” (Bridge
2004:416). The right to Free Prior and InformedI{FBonsent, increasingly expounded in internatidaals
and conventions, is predicated on the principl¢ thaile development facilitates the enjoyment dffuman
rights, the lack of development may not be invokedustify the abridgement of internationally reoisged

human rights” (Vienna Declaration and Programm@dcifon 1993:para 10).

FPI Consent aims to achieve greater participatiodecision-making for development policies by inithg a
right for indigenous people to veto developmentjgnts on their land. Participation is an oft-usedrative
within international development discourse, criggd for its semantic ambiguity, which generatesiagr
degrees of participation (cf. Biggs 1989). Morear@adevelopment narratives have attempted to 1tpsd the
nature of participation within rights-based apptwsc and empower local people through institutional
accountability, transparency and incentives witlhémocratic structures (Holland et al 2004). It ithim this

context that FPI Consent is considered — as a aterév of the right to self-determination (Colcheséad
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Ferrari 2007). Advocates are increasingly asseitggtatus as a right of customary internatioaal hnd the
United Nations regards it as the “desired stand&md’promoting and protecting rights within devetognt
affecting indigenous peoplésAlong with a rights-based rationale, FPI Consentpiofessed to promote
‘sustainable development’. The implicit assumptioithis argument is that the more participatorpai, the
greater its ability to balance economic, environtakand social considerations within policymakingldthe
greater its capacity to encourage the formulatibriable economical and political proposals” (Coehlo and
Favareto 2008:2940, emphasis added). However, timngnindustry’s position on FPI Consent is that
“practical implementation of FPIC presents sigrifit challenges for government authorities, as asl|
affected companies, as the concept is not welkddfiand, with very few exceptions, is not enshrimeldcal
legislation” (ICMM 2006 in MacKay 2004). This poqto a gap in the FPI Consent literature, stillitn

infancy, on the necessary conditions and desigrciplies for deliberative forums to achieve theialgo

This study considers the institutional designs bépaf achieving dialogue and inclusion for imprdymolicy-
making. It does this by considering the values thativate the strategic processes involved in teaton of
these forums. This study adopts a constructivipt@gch in analysing the discourses inherent tagisatory
framings on the environment and situates instinaiaesign within the social and political contéeim which
it emerges. This is particularly appropriate toscdssion on FPI Consent and FPI Consultation iithvhoth
the actors and issues are diverse and explicittytaiaddress social and political structures aedualities in

policymaking.

Chapter Two begins with a discourse analysis tatiflethe assumptions and judgments of actors, iwith
certain political economic and social contexts, aclihserve to legitimate certain types of knowledge a
participatory framings. Discourse analysis embedalighin the political economic context of minerakopurce
extraction and development considers the extenthich the interests of economic development ancbritin
human rights motivate the creation of forums forl FFonsent versus FPI Consultation. ‘Sustainable
development’, an opaque and polysemic discourseftésm employed by advocates of both FPI Consedt an
FPI Consultation but fails to provide a rigorousnfrework for analysis and juncture for competingldgews.

FPI Consultation, most popularly advocated by therld/ Bank, is thus considered within a Democratic
Pragmatism discourse deferential to the liberalitabgt status quo. FPI Consent, supported by tinéed
Nations and numerous development and indigenougl@Emrganisations, is analysed here within aalisse

of Green Radicalism in its attempts to reconfigiine power relations that are characteristic of #tatus quo.

! See Appendix for a list of the international stasiand conventions as well as national laws the¢ ladopted
the right to FPI Consent.
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It is not the aim of this study to make a valuegjmgnt on the comparative merits of these discouraéso
analyse the impact these norms and values haveedngtitutionalisation of FPI Consent. An analysfishese
discourses and norms allows us to consider whekigge is a political will to make policymaking umdée
auspices of FPI Consent more deliberative or whetlediberative practices are simply being boltedton
existing practices and institutions to satisfy euntrtrends (cf. Isaksson et al. 2009). This disseanalysis is
then applied to the theoretical literature and supfor FPI Consent and FPI Consultation to all@mmausions

to be drawn on the relationship between discourstevation and institutional design principles.

Chapter Three’s empirical study, and the accompanyliscussion in Chapter Four, brings togetherethes
theoretical conclusions by considering three pomtsinstitutional design. First, the legal framelwdor
participation and FPI Consent, which according ithRrdson and Razzaque (2005:167), acts to “cadifyns
and structure institutions” to channel democratititigal power through society; “law creates a stwue for
participation that helps crystallise and protectisy’s environmental goals”. Second, any changeshée
environmental politics, discourse and developmdntauntries, whether towards sustainable developmen
economic growth, or the protection of indigenoughts. Third, and finally, the internal structuredan
participatory dynamic of inclusive forums and theeat to which they bring together the demandsitbént

social groups, values and discourses in a delilvertshion.

The empirical study is based on a comparative corémalysis of secondary data from Canada and the

Philippines. These cases were selected on the dfatbis analytical framework identified in Figure 1

Figure 1: Analytical Framework for Case Study Selection

Developed Developing

FPI Consent Philippines Green Radicalism?

FPI Consultation Canada Democratic Pragmatism?

Strong institutional Weak institutional
design? design?

Both Canada and the Philippines have large indigemmpulations. Canada is widely considered a feiade
social policies for minority groups and FPI Consertte Philippines is one of the few countries tweha
enshrined FPI Consent within its national lawshaitgh Canada has a high level of economic developrite

indigenous populations suffer from relative poverfyhe Philippines is a developing country with weak
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institutions and widespread poverty, bringing tlebate between economic growth and minority rigbtthe
fore, as well as highlighting the difficulties imstitutionalising participation within a weak instional
structure. The nature of the information availdbleeach of these case studies differed greatly asen in the
descriptive sections of Chapter Three. Rather thigwing this as a limitation, this study sacrificas
comprehensive review of participatory forums (fdnieh primary data collection and analysis is bestesl)
and embraces the diversity of the information tandastrate a range of institutional design possiédifor

participation.
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2. THEORETICAL FRAMEWORK

21 A DISCOURSE FRAMEWORK FOR ENVIRONMENTAL POLICYMAKING

211 A Constructivist Approach to Environmental Decision-Making

The way policy decisions are made has importanticagons for the outcome (Tribe 1972 in Richardsonl
Razzague 2005:166). Analyses of policymaking fa émvironment demonstrate the extent to which value
judgements and subjectivities permeate the clostienvironment problems and predicate solutiongigbo
constructivist approaches have highlighted the wawhich science and policymaking are bound up with
political and social-cultural experiences. Peraapi towards the environment are socially and galiy
constructed according to people’s worldviews anpeeiences and are reflected in the discourse thepta
These constructivist views have come to the fordh@sncreasing globalisation of environmental peaofs and

a growing dissonance with modern science has pesspre on the ability of national and international
institutions to achieve scientific consensus amchfdate adequate policies in response to globatremwental
problems (Jasanoff and Wynne 1998). Increasingbgadirses on participation, which have long feature
writings on development, have come to be accemeairmeans to overcome the technocratic and lir@ayp

models that tended to characterise environmentalypoeaking.

Functowicz and Ravetz (1992:259,260) have developedhodel for policymaking that suggests the
democratisation of the environmental agenda atptiiat when uncertainty and decisions stakes becsmne
high as to “border with ignorance” and “threatea #urvival of civilisation as we know it” (see foer Figure

2.1 below). In these cases the simple puzzle-spluitric of ‘normal’ science, with its closed commity of
experts determining the quality of scientific démis is no longer considered capable of accommnodati
sciences’ ethical and societal responsibilitieaus] post-normal science is defined as instigatm{jrateractive
dialogue” within an “extended peer community” innutgcratic processes that make both values and facts
explicit (ibid. 271). Politically defined agendasda‘expert’ scientific knowledge are thus considkees just

one vision within the co-production of a politicatder for the environment that is inclusive, fldgitand

responsive to situations of uncertainty and higtigden stakes.
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Figure2.1: Problem-Solving Strategies and Post-Normal Science (Functowicz and Ravetz 1992)

high

Decision Stakes

low . high
Systems Uncertainty

Although the co-production of environment knowledmyed policy-agendas is recognised in environmental
decision-making, the extent of participation and #yuality given to different views remains ambigsidn
practice. Academics have charted the possible degoé participation (cf. Arnstein 1969; Biggs 19&8)d
critics have noted how the inherent ambiguity af ttoncept has allowed for the more radical aspecke
diluted and ‘participation’ to be used as a naveatd legitimise pre-defined agendas (cf. Mossel2@eaver
2001). It is thus necessary to consider the vaduek motivations behind an agent’s design for pagiory

institutions.

2.1.2 A Discourse Framework for Analysis

The discourse framework adopted in this study setlaon analyses undertaken by Dryzek (2005) ondbroa
environmental discourses and Richardson and Raezgd8005) on theoretical approaches to public
participation in environmental decision-making. Bel(’s categorisation of discourses on the envirartme
centre on the concept of industrialism, which istipalarly relevant to the political economic coxiteof
mining. Industrialism, a western complex concernéith economic growth and industrial developmenti¢El
2005), is defined by Dryzek (2005:13) as “an oveliarg commitment to growth in the quantity of goaatsl
services produced and to the material well-beirag tirowth brings”. The classification is thus baseda
discourse’s divergence from the dominant discowfséndustrialism and its political economic contendt

market liberalism. Dryzek categorises discourse§efermist’ or ‘radical’, as related to industigin, and
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‘prosaic’ or ‘imaginative’, with regards to the deg of departure from the dominant political ecoimstatus

quo (see Figure 2.2 below).

Figure 2.2: Classifying environmental discour se (adapted from Dryzek 2005:15)

Problem Solving Survivalism
e Administrative Rationalism [contrast Promethean]
e Democratic Pragmatism

¢ Economic Rationalism

Sustainability Green Radicalism
i.e. Sustainable Development e Green Consciousness

* Green Politics

To Dryzek's broad discourse framework we can alRjohardson and Razzaque’s analysis of theoretical

approaches on the role and rationale of publidgpation.

The first discourse that Dryzek identifies withinet framework of approaches to environmental problem
solving is Administrative Rationalism. This apprbadews science as apolitical and objective andhfothe
basis for constructivists’ critique. The discoud@gns with Richardson and Razzaque’s ‘rationafissli’
school. These approaches view environmental pakcgomplex and technical and thus favour expeghsific
participation in decision-making. Tools of partiatjpn in these cases include technical environnhémizact
assessments and cost-benefit analyses. This appcaadcde critiqued using the theory of post-norseénce
outlined above. In cases where there is high uaicgytand decision-stakes it becomes imperativetognise

the impact of social values and constructions arirenmental perceptions.

The second problem-solving discourse that Dryzantifies is that of Democratic Pragmatism. Richards
and Razzaque refer to participation within a ‘lddedemocratic’ framework which reflects this discseis
orientation as defined by Dryzek towards the pmditieconomic status quo of liberal democratic edigin.
The term pragmatic is further meant to reflect acpss of flexible and pluralistic learning in a ldoof
uncertainty, in reference to the philosophical sdtaf pragmatism (Dryzek 2005:99-100). This dissauis
compatible with post-normal science as it suppdesiocratic involvement and “illuminates the undettas

and value judgments inherent in experts’ advidewahg political decision-makers to reach conclusions on the
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basis of a wider array of evidence” (Richardson dRalzzaque 2005:171, emphasis in original). In
environmental discourses, this approach is seea emmedy to the technocratic expertise of burediacra
models (Dryzek 2005). In the broader political emwit context, this approach represents a delibefédet to
improve democratic accountability based on elestiand facilitates supplementary public consultatow
information processes for legislative decision-mgk{Richardson and Razzaque 2005:171). The limihi®
discourse is the simple existence of power: “Raditin capitalist democratic settings is rarely abou
disinterested and public-spirited problem solvingnihich many perspectives are brought to bear adfhal

weight” (Dryzek 2005:117).

The third school of thought that Richardson and Zagme identify, ‘deliberative democracy’, is arglyab
consistent with Dryzek’s second political, GreerdRal discourse. Deliberative democracy explicébeks to
empower citizens in decision-making and “reoriemtdéecision processes to fundamental ethical anilsoc
values” (Richardson and Razzaque 2005:172). Deltbver democracy is expected to foster social and
individual learning within a dialogue of differeperspectives and requires that participants are tpeew
ideas and willing to change their existing prefeesn and worldviews (Fitzpatrick et al. 2008:2). Bk
deliberation is viewed to educate citizen partioiga empower communities, result in fairer paratguy
processes, strengthen the quality of the decisiang, result in decisions that reflect modern soo@ms”
(ibid.). Richardson and Razzaque (2005:172) consltedeliberative models of decision-making to Velil
closely with the deep and radical ecological schadlthought”, which Dryzek terms Green Radicalidrhe
discourse of Green Radicalism is both imaginatind eadical. According to Dryzek it explicitly rejiscthe
basic structure of industrial society as well as tiberal capitalist hierarchy. However, it is ngsary to
distinguish two schools of thought within this bdea discourse. The first includes ideologies susldeep
ecology and ecofeminism and thus represents a gstgpeen agenda and attempt to change people’s
consciousness in favour of environmental policiesyzek 2005). By contrast, the second school ofigid
covers a range of movements such as social ecofogyronmental justice, and ‘environmental of thebgl
poor’, which are concerned with the social and tali structural barriers that prevent societiesnfr
responding to environmental threats and risks (ibiDeliberative policymaking and political resttudng

provide solutions to the problems identified withiins second school of thought.

The final discourse to be considered here is th&ustainable Development. Richardson and Razzdquet
consider this to be a separate school of thoughtlifzussions on participation, but adopt it theregas the

value and discourse to characterise their argumarntseir introductory statements. Dryzek’s anadysf the
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Sustainable Development discourse considers itetantaginative, in questioning the structure of ficai
systems, but not radical, in its acceptance ofbihgic premise of the capitalist economy. This disse is
particularly wide-ranging in adopting values of romic growth, environmental protection, distribetijustice
and the reconfiguration of power relations. Dryzednsiders sustainable development to be essentially
anthropocentric with nature regarded foremost amesioing that is useful to humans. However, it vod
argued here that this discourse is too opaqueratatérminate to provide a rigorous analytical fragnior the
participation rationale. This study therefore adopbehlo and Favaretos’ (2008:2994) characterisatiche
term as “polysemic” — used widely by advocates iffergnt sides of the debate and therefore inapeitgto
use in projects that seek to bring together a deveange of actors and groups within a single agbroThus,
before going on to discuss the impact of the abmemtioned discourses on the institutional designs f
participation, it is necessary to consider the matof the Sustainable Development discourse withim

literature on FPI Consent and FPI Consultation.

2.1.3 A Cursory Note on Sustainable Development

Both FPI Consent and FPI Consultation are justifiedthe literature using the rhetoric and values of
sustainable development. Coehlo and Favareto (2008) regard sustainable development as “an attémpt
balance environmental conservation with the expecs of economic development”. Indigenous
communities’ discourses on sustainability emphasige recognition of rights to natural resource asel
existing socio-cultural practices. Within these ooummities disparate groups may view sustainable
development as economic employment whilst otheng eoasider the opportunities for external investtrian
infrastructure, education and health facilities.r Kgpvernment agencies, particularly within devehgpi
countries, the emphasis is often on increasingdarmvestment and profitable exploration of natuesources

in support of economic development and majoritgrests.

For private actors sustainability is synonymoushwgrofit and competitive development. For mining
corporations, in particular, sustainable developmesguires finding, extracting and recycling midsra
resources in the “most efficient, competitive amyieonmentally sustainable manner possible, utitisbest
practices” and ensuring the economic benefits efitldustry are invested in human and physical abfir
future generations (Shinya 1998:97). These priesi@re reflected in industry-wide initiatives suah the
Minerals, Mining and Sustainable Development redegsrogramme (cf. IIED 2002). Moreover, mining
corporations are warned that if civil society ig tengagedproactivelyin apositiverelationship they may have

to be engagedetroactivelyin a negativerelationship when they challenge the social lieent the mining
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company; this could make profitable developmenthef property difficult” (Holden 2005:432, emphasis

original).

At the international level, the World Bank main&ihe right to FPI Consultation within its mandateoverty
alleviation and sustainable development thus rieigd¢he conclusion of the Extractive Industries iRevthat
recognition of FPI Consent as a necessary condifmnthe achievement of these goals. The World
Commission on Dams (WCD 2000) recognised the righEPl Consent within its sustainable development
objectives of equity in resource and benefit alfimrg sustainability in resource use, participatiordecision-
making, efficiency in infrastructure developmentiatcountability towards present and future gef@rsat In
line with this approach, the WCD argued that gggially important to consider the extent to whiltbraatives

to economic growth exist in resource rich countribe extent to which adverse environmental andakoc
impacts are acceptable or capable of being mitigateavoided, and the degree to which local conskatld

govern development decisions across a wider spaatfactivities.

This analysis supports Coehlo and Favareto’s asssg0f ‘sustainable development’ as polysemichdéligh
this discourse may appear to represent a half-vaéyt petween radical and conservative discoursassent
and consultation framings, its current ambiguisksi ongoing uncertainty and variation as to theieslifor

operationalisation of the right to FPI Consent.

22 INSTITUTIONAL DESIGNSFOR FPI CONSENT AND FPI CONSULTATION

2.21 Free Prior and Informed Consultation

This study submits that FPI Consultation is bestsabered within the framework of Democratic Pragsmt
Richardson and Razzaque (2005) specifically idgngfiblic consultation processes within the ‘liberal
democratic’ framework and Dryzek (2005) considersblig consultation within Environmental Impact
Assessments (EIAs) and localised policy dialoguesepresentative of Democratic Pragmatism. Demiacrat
processes are thus adopted for their inherent Jalti¢heir design is considered against the neeéffective
and efficient governance. This approach does maiuiaminority groups, as advocated by differencederats
(cf. Young 1989, 1992 in Dryzek 2000), nor doegive them a veto. Rather, it recognises the imparaton

the state to achieve re-election through supportmajority interests. This approach seeks to sethee
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legitimation of minority groups, with the capacttydestabilise the political economy (cf. Dryzel0g@®6), by

involving them in consultation processes.

The right to FPI Consultation leading to ‘broad coumity support’ is the standard adopted by the W8idnk
Group and International Finance Corporation. TheGMBanagement (2004:v) rejected FPI Consent within
mining as put forward by the Extractive IndustriReview to the extent that the right represents etdvon
development”. The rationale for this approach iseshon neoliberal growth polices whereby, for many
developing countries, mineral resources are imporgsets supporting economic growth and developmen
The WBG asserts that communities should benefihfpoojects that continue to contribute to broadgianal
and national development goals (ibid. para.15). TH@&s Principles for Stakeholder Engagement (200 :
attempts to frame consultation as a dialogue betvetéekeholders including “an implicit ‘promise’ that a
minimum their views will be considered during thecision-making process” (ibid. 41). Further, it is
considered “good practice and common courtesy ffovfoup with stakeholders whom you consulted, tb le

them know what has happened and what the next stéps process will be” (ibid.).

Consultation processes thus defined serve to pedyidblic input into decisions taken elsewhere’reviding
information so the decision-maker can make the iméstmed and well-considered decision (O’Fairckegh
2009:3). In this process, decision-makers bringrtherldviews and values to bear in identifying iogl
outcomes and solutions. As a participatory framilsgksson et al (2009) argue that consultatiors fal
embrace deliberative norms and a reciprocal di@aguvhich participants are open to new ideas dvahge
in their existing preferences. In institutional id@s power pervades the expression of interestsrasulicts
equality in decision-making. However, participatiowolves dynamic and political processes in whimlver
forms of participation may provide the opporturfity the acquisition of skills, such as social msaition and

communication, which create political pressureificreased participation (O’Faircheallaigh 2009:6.).

2.2.2 Free, Prior and Informed Consent

Itis argued here that FPI Consent can be analysteth a discourse of Green Radicalism. The framangs to
equalise power relations between local communéies government agencies and private actors bygivie
community equal decision-making power on whethenatr the development project goes ahead. Advocates
regard ‘broad community support’, as purported h®y World Bank, to be ineffective given communitas
aware from the outset that their agreement isewaait (MacKay 2004). Bass et al (2004) argues that

indigenous communities are better placed to shia@el¢velopment of mining activity it they can apgrof,
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or reject, the project. Though Weitzner (2009) laf North South Institute is keen to stress that G&sent
should not be conflated with the right to veto -ataining as it does other fundamental human righth as
self-determination, cultural autonomy and identitthe ability of local communities to make this demn, on

the basis of their customary laws and practicesa isadical step in the assertion of indigenous tsigh
Development and indigenous peoples’ organisatibns advocate a move towards more egalitarian power
structures, protection of subsistence livelihocalsl decentralised and radical democratic proce3desse
values are further representative of the Green d@hdipproach characterised by Environmental Justicke
Social Ecology movements and are premised on tmsecgation of tradition, indigenous livelihoods and
natural resources against ‘development aggressidmit “indigenous peoples want to be equal partregiser
than mere beneficiaries” in development projecteifivier 2009:1) requires a fundamental change linesa

exemplified in Carino’s (2005:39) commentary on ERhsent:

“While we must muster all of the economic, develemtal, environmental and technical arguments in
support of FPIC, ultimately it will require a padial process that prioritises cultural and natural

diversity as core values in our lives and our stahi

The key elements of FPI Consent as identified withe UN Guidelines (2005:12) are outlined below.

‘Free’ “Indigenous people are not coerced, presswe intimidated in their choices of

development”

‘Prior’ “Their consent is sought and freely giverrigp to authorisation and the of
development activities”

‘Informed’ “Indigenous people have full informati@out the scope and impacts of the propased

development activities on their lands, resourcekvesll-being”

‘Consent’ “Their choice to give or withhold conseover developments affecting them |is
respected and upheld”

Institutional design principles for FPI Consentgldareflect indigenous peoples’ customary laws prattices.
‘Free’ is defined as allowing indigenous peoplesiike decisions “in their own time, in their ownysain the
languages of their own choosing and subject ta heh norms and customary laws” (Colchester andafer
2007:5). FPI Consent is “an iterative process ¢éricultural transaction” (ibid.) which incorporatéocal
knowledge processes and is essentially deliberafesponsibility for monitoring and enforcementiud right
should be vested in a “constitutionally recognisediependent (politically and financially), centsald or

regionalised bodies directly elected by indigenpasples”, with locally defined accountability amténtive
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structures (ibid.). However, although indigenousisien-making systems are often highly inclusiveantain
cases they may entail social exclusion, particulaflwomen and marginal groups. “Prescriptive rnugiamf
who should represent a community” are seen as\arieg problem resulting in dual or multiple systewf
decision-making (ibid.). Rights and claims to reses are embedded in cultural systems of meanymghals
and values that are continuously evolving and natgat by people who shape and are shaped by awafie

institutions of varying degrees of formality (Clea\2000).

223  Concluding Remarks on Deliberative Forums

Foucauldian arguments of power permeate discoars@gleliberative forums based on Habermasian iddals
communicative rationality (cf. Flyvbjerg 1998). Meh and Wright’'s (1995) formulation of power within
participation is instructive on the discourses argiitutions needed to affect empowerment. Padiogm as a
tool can achieve ‘power to’ through capacity builgliand increasing knowledge and confidence. ‘Pawer’

is required to strengthen political decision-makiarticularly within marginalised groups). FPI Gent
represents a push to achieve ‘power over decisiaking processes for the environment. ‘Power oiger’
difficult to attain as it exists within the ‘decead power’ of institutions, discourses and actdfsr
empowerment to occur, it is necessary to effecingbain the discourses and institutions that cormceiv
‘decentred power’. However, “Foucault would preserineither process nor outcome; he would only
recommend a focus on conflict and power relatiantha most effective point of departure for théfiggainst
domination” (Flyvbjerg 1998:223). Indeed, Dryzek2005:226) conclusion on Green Radicalism pointhéo
discourse’s lack of a blueprint solution in thedad a dominant liberal capitalist status quo &saahg “room

for a variety of experiments whose general oriémais given by green discourse, but whose specifin

vary substantially”.

Attempts to establish hard and fast rules on tlaiomship between policy-making and public papation are
likely to be counterproductive (O’Faircheallaigh 0207). The post-normal framework identified above
advocates different approaches to public partidpatiepending on the nature of the problem and make
assumption “that fundamental choices regardingrtieire of policy issues or problems and regardivgy t
appropriate approach to public participation shdaddmade by public officials” (ibid. 6). The emenge of
law, including property rights, is never a simplattar of spontaneous development but often theoougtcof a
power struggle between the citizen and the stater{$12003). Natural resources are not seen bysaeonly
economic resource but further areas for strugglesr gower and authority with powerful symbolic

significance (Mosse 1997). Attempts to ‘craft’ ihgions by state agencies within a top-down statmay
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serve to intensify disputes over social positiond authority. Bottom-up processes for institutiodasign can
thus be distinguished from top-down processesqRli05). Top-down strategies are employed by thdte
the power to regulate and legislate (ibid.). Thstiiational design principles adopted are in linghwnew
institutional economic and rational choice theqgriedich seek to reduce the transaction costs imbere
participation through effective institutions. Indhway institutions for participation can be crdft® a set of
principles that ensure clearly defined boundarigeaduated sanctions for effective monitoring and
enforcements, and ‘nesting’ within higher statetiimgons (Ostrom 1990). Bottom-up approaches fooos
increasing the capacity of local communities torexentrol over decision-making leading to empowenin
and self-determination (Ellis 2005). This approashconsistent with ‘legal pluralism’, which recoges
overlapping claims for resources and the “coexisteand interaction of multiple legal orders” wittdrsocial
context (Meinzen-Dick and Pradhan 2002:4). Thu$oalgh the appropriate legal and institutional fearark,
outlined by the state, is regarded as crucial fecéfe FPI Consent, these efforts should be coatbiwith

bottom-up strategies for institutional design angpewerment.
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3. EMPIRICAL STUDY

31 CANADA

Canada is one of the largest mineral producing msin the world. In 2007, the mining sector c¢inited
$41.9 billion to GDP (Stohart 2008). Canada is dsme to a large number of Aboriginal communitieger

1,200 of which are located within 200 kilometreswhing operations (ibid.).

3.1.1  National Framework of Rights

Indigenous rights, including the right to consutiat are enshrined within the constitution and camraw of
Canada. Section 35 of the Canadian Constitution1®82 states “the existing aboriginal and treagits of
the aboriginal peoples of Canada are hereby resedrand affirmed”. The Supreme Court of Canadaulad
this law to include the right to be consulted aindcertain cases, accommodated regarding develdgnoen

aboriginal land. These decisions are premised emi¢fimt to self-determination.

The Canadian government does not, however, recagimésright to FP1 Consent. Although acknowleddimg
importance of “meaningful involvement” in “life chging decisions”, it argues that the equitable &aid
balancing of interests is more important than conper se (UN Observer Delegation of Canada 200%je
government maintains that FPI Consent fails tormaahe rights of indigenous peoples against tbsmn-
indigenous Canadians (Simms 2009). Canada’s metdlsnining policy is “premised on the recognitibatta
sustainable minerals and metals industry must herriationally competitive in an increasingly global
economy” though acknowledging that such initiatiggsuld be inclusive (Shinya 1998:98). The govemme
thus recognises a continuum of consultation presesds which consent is “one important option” (UN
Observer Delegation of Canada 2005). This duty duomsgive indigenous communities a right to veto
developments nor is it necessary for parties toectoran agreement on accommodating concerns. Rétleer
government envisages a deliberative approach irchwkach party provides feedback and becomes better

informed.

Aboriginal communities have the right to controlvdipment projects (in effect FPI Consent) on lands
secured under the Comprehensive Land Claims AcCE&ILCLCs are negotiated in areas where thereare n
pre-existing treaties to recognise the rights obrdinals. CLCs vary in their content and scope ofien
create provisions for self-government, the protectf traditional resource use and co-managemeardsao

manage resources and plan development (Hipwell. @082:5). These co-management boards usually have
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equal representation of government and aborigiaatsare often responsible for reviewing the envirental
impacts of developments within the land claim ateacases where CLCs cover both surface and sdbesur
resources, these boards and communities haveghe &although not explicitly, to FPI Consent andovef
mining developments. Indeed, this assertion is supd by the Supreme Court of Canada’s ruling in
Delgamuukwwhich states that, in the case of titled land® fovernment's duty to consult is often
“significantly deeper than mere consultation” and @ spectrum that includes the right to “full cam8e
(Delgamuukw v. British Colombiél997) 3 S.C.R. 1010, para 6). According to Dowget (2009) of the

Department of Indian and North Affairs Canada (INAC

“... a company hoping to develop a project will natyohave to consult with the local people, it has
to convince the appropriate board, which has logptesentation, that is has a good environmentally
and economically sustainable project. It is thes&rths and agencies that have the say as to wrather
not a project goes ahead.”
Government policies further seek to increase Alaaigparticipation in the economy. Aboriginal Caisats
suffer from high unemployment rates and low indidtlincomes with more than twice as many Aboriginal
Canadians living in poverty compared to non-Abaridi Canadians (INAC 2009). In 2009, the federal
government issued the Federal Framework for AboeaigEconomic Development, the first policy framekvor
for Aboriginal economic development since 1989.sThamework aims to increase private sector intares

the economic development potential of Aboriginadges and the land that they own (ibid.):

“Aligning federal investments with viable econoneigportunities, better management of business and
community assets, and a modern lands/resource marayg regime will help enhance the value of

assets.”

3.1.2 Deliberative Forums

Aboriginal groups form a majority of the populatiom Canada’s Northwest Territories, an area risimg
mineral prominence due to its diamond reserves. taver the majority of land in the Northwest Temies
(NWT) and in 1998 the federal government passed Ntaekenzie Valley Resource Management Act

(MVRMA) to implement the CLCs of the Gwich’in anél®u communities.

The MVRMA establishes an environmental planning,nagement and assessment regimes in the NWTs
aiming to “provide northerners with decision-makipgrticipation and responsibility in environmengaid

natural resource matters” (Fitzpartick et al. 2@0)8The MVRMA replaced the authority of the Depagtrhof
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Indian and North Affairs Canada (INAC), which prewsly had responsibility for environmental assesgme

under a broader mandate of resource and econowétogenent.

MVRMA institutionalised collaborative assessmenbgasses under newly created and regionally disé&dbu
organisations, with clear requirements for partitipn and integration of different knowledge tygésmitage
2005:243). According to Armitage (ibid., 246), ttreation of these new institutions and organisatiwas key

to “creating the preconditions necessary for enbdncollaboration and learning in environmental
assessments”. Thus, responsibility for reviewind approving land use permits in the NWT lies witturf
regional co-management boards and two pan-teaitardb-management boards: the Mackenzie Valley
Environmental Impact Review Board (MVEIRB) and tiackenzie Valley Land and Water Board
(MVLWB). These boards (outlined in the Figure 3at¢ intended to decentralise the decision-makioggss
for land use and facilitate cooperation betweenrighal communities, government agencies and peivat
actors. Armitage (2005:247) provides evidence olldle-loop learning’ within these boards — “leamihat
addresses and seeks to change worldviews and Valuebhus evidence of a deliberative approach.
Accordingly, he argues these boards, through istmgainvolvement of aboriginal groups, have suctdlys
transformed previous political and institutionalopesses, reconfiguring entrenched power relationt a

assumptions about environmental assessment (ibid.).

Figure 3.1: Claims-mandated IPGsin the MacK enzie Valley (Armitage 2005: 244)

Board Primary mandate

Environmental assessment and www.mveirb.nt.ca

review throughout the Mackenzie

Mackenzie Valley Environmental
Impact Review Board (MVEIRB)
Valley, including the Gwich'in and
Sahtu settlement areas.
Mackenzie Valley Land and Water www.mviwb.com

Board (MVLWB)

Issuing land use permits and water
licenses for all areas in the Mackenzie
Valley outside of the Gwich’in and
Sahtu settlement areas; preliminary
screening.

Issuing land use permits and water
licenses within the Gwich'in
settlement area: preliminary
screening.

Development and implementation of
a land use plan for the Gwich'in
settlement arca.

Issuing land use permits and water
licenses within the Sahtu settlement

Gwich'in Land and Water Board
(GLWB)

www.glwb.com

Gwich'in Land Use Planning Board www.gwichinplanning.nt.ca

(GLUPB)
Sahtu Land and Water Board (SLWEB) www.slwh.com

area: preliminary screening.

Sahtu Land Use Planning Board
(SLUPB)

Development and implementation of
a land use plan for the Sahtu
settlement area.

www.sahtulanduseplan.com
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Mining, and other resource development projectsirsuapplications to MVLWB, which then distributdsem

to all potentially affected aboriginal groups (ittose with traditional land-use interests near ghgposed
development). This ‘pre-screening’ process typicallows 30-45 days for aboriginal groups to previd
comments and recommendations, which are often aufisied with traditional knowledge (MVEIRB 2003;
Ellis 2005). The MVLWB will then review the applitan, consult with technical experts and decide tivbe

to approve or reject the application based on enwiental and economic considerations. If a project
deemed to have significant adverse environmentg@aats it will be recommended to the MVEIRB for
environmental assessment. Further, if a proposejeqiris deemed to be of significance to the wider
population, public hearings will be held to gainbpe input. Finally, the minister of INAC, which ta&ns

ultimate authority on land and resource use, siffall decisions made by the board.

These processes were adopted recently in the @yasimh of a new uranium mine in Screech Lake.dvalig

the pre-screening process, initial environmentabasment and public hearings, the MVLWB concludhed t
the project should be rejected (WISE 2009). Thesitme cited the ecological and cultural significaraf the
area to the aboriginal communities, which had net ggreed a regional land use plan (Sustainability
Perspectives 2008). This recommendation was upbgldNAC. The aboriginal communities are now in

discussions with the mining company on conditiofsclv may allow exploration to go ahead (WISE 2009.)

The internal structure of the participatory forumsder MVRMA attempt to bring together the demantés o
different social groups and discourses. Half themimers of the MVLWB and MVEIRB are aboriginal
representatives who evaluate proposed projecth@masis of values, information and experience istieg
from traditional practices. Further, aboriginal gps are able to make statements and presentatibeshaical
sessions and hearings. According to Ellis (2005:68) all these processes, ostensibly, concerns and
recommendations stemming from traditional knowledge considered fully and equally with those based

science”.

However, White's (2006) analysis of MVEIRB idengifi barriers to incorporating traditional knowledge
including language barriers — that some aspectsragfitional knowledge are “practically impossiblés
translate into English — and an incompatibilityviee¢n indigenous values and the Euro-Canadian benaté
structures of the MVEIRB. This includes extensiediance on written rules, complex documentation and
hierarchal structures, which are fundamentally i@yt to the informal process, oral communicatiord an
egalitarian structures which predominate in abaabgcommunities. Participation and communicatiom said

to have improved under the MVRMA following greatetandardisation of procedures to ensure effective
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consultation (Armitage 2005). The Sahtu Land andte®&oard, for example, has established a standard
stratified list of referrals to ensure the appraf@i organisations and community groups are corsulte
However, increased standardisation and bureaudnasybeen criticised as reflecting western valua$ an
science that are inconsistent with aboriginal valaed traditional knowledge. Armitage (2005:25%pgnises

that integrating traditional knowledge into envinoental assessments may require a “value shift"aantbre
fundamental transition in procedures. This is patiecause these processes are proponent-driven. The
screening processes described above are the redudtstop-down regulatory initiative by INAC. Mingn
corporations have also implemented top-down imitiat to foster greater participation in environnaént
decision-making. For example, De Beers Canada Mihirt. proposed an environmental assessment for the
Snap Lake Diamond Project in which it was maintdifieaditional knowledge shall be given full anduad

consideration to that of western science” (De B&sada Mining Inc. 2002).

Fitzpatrick et al. (2008) have considered the extenwhich the MVMRA provides an opportunity for
deliberative democracy within the environmentaleasment of the Snap Lake diamonds project. Their
conclusions maintain that true deliberative potdritnay not rest in the opportunities for partidipa outlined

by legislation or policy, but rather in the fleXibi of the institutions implementing those progrmaes to create
more opportunities for interactions with the publigbid. 3). Thus, they found that unplanned techahi
sessions, which allowed one-to-one dialogue withenproponents and decision-makers, provided the bes
deliberative context. Given that the Snap Lake gobjwas the third mine in the area, but the ficstbe
reviewed in its entirety under the MVRMA, this fibiity further reflects increasing familiarity wit
participatory processes and gradual pressure foptad) deliberative norms. Fitzpatrick et al., haer
consider the lack of funding given to participanbyps as a restriction on their ability to partadip equally
and be judged on the merit of their argument -héndpirit of communicative rationality. They algiticise the
modern bureaucratic structures, which restrictogdjaé between cross-cultural perspectives and didyw a
empowerment “in the broader context of the needs expectations of Euro-Canadian agencies and their
decision-making processes” (Ellis 2005 in Fitzmairiet al 2008:13). As one First Nations participant

commented (ibid.):

“The opportunity is provided to participate... buatiparticipation is conditional on people beingeabl

to act like Western bureaucrats, and that is themeblem.”
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32 PHILIPPINES

The Philippine’s total mineral wealth is estima#dp3 trillion in gold, copper, nickel and othermaials, with
less than 2% of the mineral area currently explof@dodland and Wicks 2009:18). Mineral sales were
estimated to reach $27 billion in 2009, followin®3% growth in 2007 (ibid.), and are thus regarde key

component of the country’s development model,rie lvith World Bank recommendations.

The Philippines has a large indigenous populatmmstituting 15-20% of the population. It is estiptathat
half of all areas identified for mining developmentthe Philippines are areas subject to indigenansl
claims (Holden 2004:422). Indeed, eighteen of theegnments’ twenty-three priority large scale mgin
projects are located on indigenous territories (B@P09:55). Like the aboriginal communities in @da, land

is a key part of indigenous communities’ cultudsdntity.

3.21 National Framework of Rights

The Philippines is regarded as having some of thetmrogressive environmental laws and judiciarthwi
constitutional protection for the environment amdligenous groups (IIED 2002). However, according to
Hughes (2000:3) “the government of the Philippifes demonstrated a pattern of promoting economic

development goals at the expense of the humarsrafhihdigenous cultural communities and peoples”.

Indigenous rights are protected under the Indigei®eoples’ Rights Act (IPRA) 1997. The Act embodfes
rights to ancestral domain, self-governance, caltintegrity and FPI Consent — “essentially therhaad soul
of the entire law” (ESSC 1999:33). Consent is dafiras “the consensus of all members of the ICCs/IPs
[Indigenous Cultural Communities/ Indigenous Pespte be determined in accordance with their rethpec
customary laws and practices” (Section 3(g)). $ech9 explicitly states that ICCs/IPs “shall hake tight to

stop or suspend” any project that does not contorfPl Consent.

The National Commission on Indigenous Peoples (NCHK® the government agency charged with
implementing the IPRA. In 2002, the NCIP expountteriright to FPI Consent based on the principlesetft

determination (NCIP 2002: s.6):

“... The ICCs/IPs shall have the right to accepteject a certain development, activity or undertgkin
in their particular communities. The acceptanceegection of proposed policy, program, project or
plan shall be assessed in accordance with thewfmitp IPs’ development framework and value

systems...”



Dv410 Page 21 of 34 71461

The NCIP’s Implementing Rules and Regulations (IERR8) further outline the operational elements BFG-
certification such as who shall be present, théogen which elders/leaders should hold consultativeetings
with their members (fifteen days), and how the siecis shall be arrived at (s.14). Section 29 furthquires
that the community write down the customary pr&ctt consensus building to be followed, identifyiriting

and register with the NCIP their Council of Eldensd, in the case of non-consent, specify in writihg

reasons for the decision.

The IPRA exists alongside the Mining Act (MA) 199Bhe MA was introduced specifically to revive the
mining industry, which had taken a dip in the ed®90s, “by providing a positive and competitivenete for
mining investments” (ESSC 1999:23). Towards thialghe MA was successful, with the number of foneig
mining companies represented in the country inanga#00% between 1994 and 1996 (US Geological Surve
1996 in Holden 2005:420). The MA allows greaterefgn ownerships, full repatriation of profits, tareaks
and tax holidays of 5-10 years (Goodland and Wi3@9:23). The MA seeks to promote sustainable rginin
employing the Brundtland Commission definition ob&inable development, and has explicit envirorieden
and social provisions requiring mining operatios place “due and equal emphasis on economic and
environmental considerations” (ESSC 1999:26). Adiay to the Mines and Geosciences Bureau of the

Philippines (ESSC 1999:32):

“Compared to any developing country trying to depeits mineral resources, and for that matter, also
trying its best to welcome foreign investment, terent Mining Act and its Revised Implementing
Rules and Regulations could be said to be the sawsally and environmentally sensitive in its genre
Its consideration for local government empowermeegspect and concern of indigenous cultural
communities, and drive for equitable sharing of blemefits of natural wealth, it is the envy of most
countries in the region.”
This Act is thus seen as central to the countrg@nemic growth. However, according to Carino (2Q95%;
“this development objective conflicts with the landhts aspirations of indigenous peoples throughba
country”. Subsequent revisions to the MA have airaedimplifying procedures for mining applicatioasd
environmental permissions, regulations which theddenent of Environment and Natural Resources (DERN
Secretary described as “obstacles for private tnvest to the country” (Goodland and Wicks 2009:21).
Hughes (2000:15) identifies a number of direct totsf between the two acts, including that the MAvides
the that State owns all natural resources andnefall control over their exploration and develaggrmwhereas

the IPRA grants indigenous communities the rightd@evelop, control and use land and territory tiiadially

occupied, owned or used” by indigenous people €p.7Further, the Revised IRR of the MA required FP
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Consent from communities between mining agreememispermits yet fails to identify and define théerof

the NCIP in this process.

3.2.2 Deliberative Forums

The NCIP is widely said to have failed in its matedt protect and uphold the rights of indigenoesples
(UNHCR 2008). The NCIP is not independent from pladitical agenda and is often seen to promote rginin
interests over those of indigenous people. Tholighesen commissioners of the NCIP are to be member
indigenous communities (IPRA 1997: s.40), the s&lagrocess is undertaken by the office of thesient
and not indigenous communities themselves. Thexsmamerous allegations that the NCIP has bribddgeél

leaders and everreatedindigenous leaders when consent was not forthogifRovillos et al. 2003).

Although the legislation explicitly states that FBdnsent should be achieved “in accordance witlligenous
peoples’] value systems”, the NCIP is said to viee requirement as “a technical obstacle to becovee as
quickly as possible” (UNHCR 2008:2). Thus, meetiags not organised on the basis of the traditionatoms

of indigenous communities and rarely meet the reguénts of consensus as identified in customarg.law
According to the NCIP guidelines, the total timefie for completion of FPI Consent is 55 days, whices
not give traditional peoples sufficient time to doet traditional decision-making processes (UNHCRE).
Gradually the implementing rules and regulatiorssiégl by the NCIP have been watered down, allowang f
greater latitude in their interpretation. Guidefinssued in 2006 significantly weakened the rightFPI
Consent following efforts by the government to atnéine the consultation processes. The currentefjnies
on FPIC are thus regarded as hurried and mechamioa¥iding limited information to communities and
prescribing the establishment of indigenous autiesreven where these are in contradiction of cnaty laws
and practices (Colchester and Ferrari 2007:12)edtigations provide evidence of NCIP staff actimg i
collusion with governments and mining corporatigngposefully misleading communities and falsifying
documents to secure FPIC certification (ibid.).ohnfiation provided to local communities has beerciilesd
as “little more than propaganda by mining compdnigth local communities in one case being toldtttiese
directly affected by the mining operations woulddae millionaires and be able to buy Mercedes Bemg
(Goodland and Wicks 2009:13; note.75). Further, E®hsent is seen as a one-off process for initial

exploration rights rather than an ongoing and fieeaconsultation with communities.

The indigenous people of the Philippines have eshtd the failure of national institutions throygtotests and

organised movements. The Philippines is regardetiaatng “one of the most active and rigorous [civil
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society] in the world” (ESSC 1999:91) with a strofogilture of empowerment” (Broad 1994:816 in Holden
2005:428) and a history of challenging legislataord policies. “Third parties — such as NGOs — day pn
instrumental role in helping to level the powerdrme between communities and mining companiesdn th
community consultation process” (Bass et al. 2004:Bo this end, the strong well-organised NGO nmo@et

in the Philippines have played a key role.

This is exemplified in research undertaken on comitias living near and affected by the Dipido minghe
Nueva Vizcaya and Quirino provinces (cf. Rovilldsaé 2003; Martin et al. 2007). The potential piosi and
negative impacts from the mine have divided thall@edigenous communities. However, the democrhyica
elected Didipio Barangay Council, which has primeggponsibility for development projects in theaarkas
consistently rejected the proposed mine (Martimle007). In response to claims thetrangay (‘village’)
officials were being co-opted by the mine and gowegnt officials, the local communities further dditshed
the Didipio Earth Savers Movement Association (DESA. DESAMA submitted a petition to the state
invoking their ‘power of initiative’ — a legal meahism allowing officials and laws deemed detrimketdghe
interests of the people to be recalled — and cpflor a referendum on whether the mine should geadh
(Rovillos et al. 2003:20). Shortly thereafter DENMRBclared the project “closed to any form of miniragid
suspended its contract with the government, statiafithe project was not socially acceptable (Maat al.
2007). The establishment of the group had signifi¢gapacts on the empowerment of the local comnemit

(Rovillos et al. 2003:20).

Incidents such as these are not uncommon in thiéppihes with regards to mining. According to ESSC
(1999:xii), communities across the country are ‘tpebe convinced that mining does not destroy tiveds and
that after mining the environment will be rehabiléd”. A resolution of the Association of Barand2gptains

of Kasibu, Nueva Vizcaya, regarding the Didipo mistated (Rovillos et al. 2003: 22):

“

.. we believe that Kasibu is best suited for adtime as it is the fruit and vegetable bowl of the
province; ... mining will destroy the agriculturalnids which is the main source of livelihood in the
area; ... the CAMC project is not socially acceptdijehe community.”

These values and strong anti-mining sentiment despéllowing the Marcopper tailings spill, whicéft the

Boac River “biologically dead” (IIED 2002:208) atide Philippine nation “shocked and traumatised”j@fu

2001:154 in Holden 2005:425). Proponents of mirfiage thus adopted the language of ‘sustainablengiini

and enacted the National Mineral Policy on thiss&s. Rovillos et al. 2003). However, accordingRovillos

et al. (ibid. 24), although the policy discusses &mvironmental and social impacts of mining “tisisstill
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within the framework of growth-driven, profit-motited export-oriented industrialization as encodedhée

Philippine Mining Act of 1995".
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4, DISCUSSION AND CONCLUSIONS

41 CASE STUDY DISCUSSION

Legal frameworks act to “codify norms and structimetitutions” (Richardson and Razzaque 2005:167).
According to the Canadian government, the legahé&aork for participation in environmental policy-kiag

in Canada seeks to balance the interests of abhatigiwith non-aboriginals. This is explicitly Dematic
Pragmatism. Although indigenous rights are cortsbitally protected, meaning they cannot be oveerddr
overturned by government policymaking, the righFf@l Consent is not currently constitutionally rgoized.
INAC retains the right to overturn decisions madeer the MVMRA and therefore pursue national ecagom
goals. Recent efforts to address poverty and iseregboriginal participation in the economy refl¢ioe

ongoing dominance of economic development and droatratives.

The debate between economic growth and minoritiytsigs more pronounced in the case of the Philggin
The development perspective and widespread poirethe Philippines means that “those who opposengin
have the serious obligation to come up with arnr@dtive development plan that is realistic” (ESSHRD:x).
The competing discourses and values expressec iiPRA and the Mining Act define this conflict. Rext
efforts to assert mining’s sustainability fail tohéeve the discursive deliberation needed to braggther the
pro- and anti-mining factions. Rather, social moeeats and protests further polarise the divide betw@reen

Radical and Democratic Pragmatist values.

Both the NCIP in the Philippines and the MVMRA iraftada are examples of top-down strategies for
institutional design. The co-management boards®MVMRA have the potential for discursive delit@a

but may in fact serve to limit real empowermeng‘“integration in the Euro-Canadian context” (EXG05:75).
Carino (2005:39) regards the Philippines case fadwae to implement the “spirit” of FPI Consent distinct
from efforts to engineer consent and achieve forroahpliance with the law. The weak structure of &P
renders it powerless in the face of governmentdmdnd mining corporations which share a pre-détean
agenda (Doyle 2009:63). There is therefore a neethbttom-up’ strategies to allow FPI Consent thiave

its transformative potential. Strategies for in@uswhich are primarily top-down risk making paipiants feel
like they have been disempowered through theirigypation (Cheney et al 2002:21). The success ofaso
movements in the Philippines highlights the abitifypottom-up processes in achieving empowermeatr

Consent. However, both cases demonstrate the uiféis in achieving legal pluralism and incorpangti
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customary practices for decision-making within itastonal frameworks based on rational choice and

efficiency.

The Canadian case study further demonstrates @tietlaigh’s (2009) assertion that participatogniings
should resist rigid classification and allow foettlynamic processes and political pressure thatowiti the
opportunity for participation. The true deliberaiypotential of participatory forums may rest withet
flexibility of their institutions rather than ledéive definition. This is seen clearly in Fitzgek et al's (2008)
assessment of MVRMA which demonstrates social lagrand the gradual institutionalisation of deldare
norms. Thus, institutions which “prescribe neitlpgpcess nor outcome” (Flyvbjerg 1998:223) may, in a
Foucauldain manner, provide the best approach feeis Radicals seeking to restructure liberal chglita

power relations.

42 CONCLUDING REMARKSAND RECOMMENDATIONS

The theoretical development of the concept of Fegent is still in its infancy. The legacy of peigiation’s
ambiguity makes it increasingly important for FRIrSent’s values and operational elements to bdifieh
This study aimed to analyse the participatory fragnof FPI Consent through its discourse motivatiand
institutional design features. The relationshipwestn these two variables has been demonstratetieas t
participatory forums are shown to reflect the sigat motivations and values of their design proegs3he
political economic context of the mining industrpdathe constructivist approach towards democrafisin
environmental decision-making highlight the issirelved in FPI Consent. Mining’s economic, sociad
environmental impacts divide Democratic Pragmatsid Green Radicals despite the efforts by bo#ittmte
their values within a framework of Sustainable Depenent. This study draws two conclusions, the firead

and the second specific to FPI Consent.

The first can be stated briefly. Discourses arengated by power inequalities which impact uponigiadtory
framings. Institutional designs can be analysed asflection of the discourses they embody. Astedldao
participation, this ‘decentred power’, in Nelsordanright’s (1995) analysis, necessarily affects abdity of
participants to achieve ‘power over’ decision-makithe dominant discourse identified in this stuitiyt of
industrialism and the liberal democratic capitaditsttus quo, should properly be considered as dh@ from

which new discourses on the environment diverge/48k 2005). Deliberative forums have the poterttal
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bring together divergent discourses as participarts open to change their perspectives and norms.
Deliberation should not necessarily seek to achtmresensus but “workable agreements in which ppatits
agree on a course of action, but for different oea$ (Dryzek 2000:170). However, in most casespagy
deferential exists between perspectives regardedeasiorm’ and those regarded as ‘additional’hiattnorm

(Isaksson et al 2009:301).

This first conclusion provides the basis for theos&l, namely that advocates of FPI Consent threidien
power structures and discourses embedded withintéstern Industrialism context of economic growtid a
economic development and are thus restricted iir fhetitutional design. Science has traditionaligen
employed as a tool in the industrial complex withén discourse of technocratic policymaking and
Administrative Rationalism. Efforts to democratesgvironmental policymaking and science reflectesireg to
give equal weight to marginalised discourses, alaed knowledge. However, that values inherentRb F
Consent are difficult to equate with industrialismd economic growth mirrors the fact that equitaaeial
and human development can be difficult to equatth wuantifiable economic objectives. Hughes (2000)
remarks that the situation demonstrated in theigiiies is not unique, as many countries seekirgctoeve
economic growth tend to violate the human rightghafir underrepresented minorities. “The conflgtain
unfortunate one between competing interests, allwbfch have been recognised as legitimate in the
international arena” (ibid. 21). FPI Consent may deen as a reaction to the politicisation of mihera
development and the surrounding risk complex, whiak polarised the mining debate into ‘for’ andaingt’
camps and, arguably, undermined the ability to medtonal judgements based on individual project
circumstances (cf. Smith 2006). Marvic Leonen, Eiiee Director of the Philippine’s Legal Rights and
Natural Resources Centre, considers the existeheademic poverty to put too much economic andtiseli

pressure on communities’ ability to exercise tlghtrto FP1 Consent (ESSC 1999:33):

“Liberal concepts such as free and informed conseilit not work under conditions where the
government is closely abdicating its role in adiiveand immediately equalising economic
opportunities”.
The potential of deliberative forums is thus linditey extreme differences in power, position andldwews
(Dryzek 2009:296). Despite efforts to reconfigueie-political power relations within a Green Raic
discourse, governments maintain the dominanceeofilbleral capitalist, industrial discourses. Thdseourses
continue to structure the procedures and institstiof environmental governance. FPI Consent chgdignhe

values and beliefs of both the industrial complexd athe institutions that uphold them. Achieving
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empowerment and equal bargaining power under #icgpatory framing may require the establishmeit
objectives and practices that oppose the status“d@he problem is partly one of very different asekemingly
incompatible systems of understanding, and fundgaignone of power” (Ellis 2005:75). Mechanisms to
adopt FPI Consent are inevitably couched in thegenf the industrialism complex. Attempts to sustay
incorporate FPI consent into national legal framescand institutional designs requires a shift iscdurse
towards Green Radicalism, which targets a shifthim balance of power, values and practices thaénied
environmental decision-making. Thus the ‘decenpeder’ to which Nelson and Wright refer is idergdi as

the preliminary competent of successful delibeeafoarums.

In conclusion, participatory framings such as FRh&ent and Consultation involve process of knowdedg
creation, community formation and expert institnibsation which “are themselves deeply politicedreises,
with substantial implications for broader debatesiaerning how people of vastly unequal technoldgica
capacity and means are going to live together enpthnet” (Jasanoff and Wynne 1998). Rationaligtfg
Consent within a discourse of Green Radicalismebe#tigns with the values of its advocates and the
institutional designs needed to achieve its gdaiscursive platforms for combining the values irdrgrin FPI
Consent and FPI Consultation are needed to ideatjéincture for competing worldviews. In operatiligiag

the values and principles of FPI Consent, propanshbuld seek flexible designs that allow for dmi#tive
norms to develop within the dominant liberal cdfstastatus quo and recognise the limits in prédéog legal
frameworks within top-down strategies. FPI Consean thus further be considered a debate within the

literature on capacity-building and the strengthgrof civil society.
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APPENDIX

LAWSAND CONVENTIONSINCLUDING FPI CONSENT

INTERNATIONAL

Convention on Biological Diversity

Convention to Combat Desertification

European Union Resolution Indigenous Peoples
within the framework of the development
cooperation of the Community and Member States
1998

Inter-American Commission on Human Rights

Inter-American Development Bank

International Labour Organisation Convention 169

International Petroleum Industry Environmental
Conservation Association and the International

Association of Oil & Gas Producers

IUCN Vth World Parks Congress

Organization of African Unity

UN Centre for Transnational Corporations

UN Commission on Human Rights, Special
Rapporteur on situation of the rights and fundaiae

freedoms of indigenous people

UN Committee on Economic, Social and Cultural
Rights

UN Committee on the Elimination of Racial

Discrimination

UN Development Programme

5 UN Permanent Forum on Indigenous Issues

UN Sub-Commission on Promotion and Protection of

Human Rights

UN Working Group on Indigenous Populations

World Commission on Dams

NATIONAL

Australia: Aboriginal Land Rights (Northern
Territory) Act of 1976

Philippines: Indigenous Peoples Rights Act of 1997
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