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Creating Facts on the Ground — The Israeli Cds@ty years ago, in the immediate

aftermath of the Six Day War, Israel embarked @ol&cy of what is widely known as
“creating facts on the ground.” The attacks amahter-attacks that culminated in the
1967 war ended with Israel in possession of fomggaphic areas formerly under Arab
control: the West Bank, envisaged as part of aragpérab state under the United
Nation’s original partition plan, but annexed bydhn after the War of 1948; the Gaza
Strip, also originally been slated to be part & #rab state under the U.N. partition plan,
but which had been occupied by Egypt since the 0¥4048; the Sinai Peninsula, part of
Egypt proper; and the Golan Heights, which Isragttaered from Syria. Israel’s sudden
acquisition of these territories in the wake ofdédeat of the Jordanian, Syrian, and
Egyptian armies, combined with the Arab statesisef to accept Israel’s offer to
withdraw from most of the conquered territory irckeange for a full peace treaty and
recognition of Israel’s right to exist, left Isragith a fateful choice. Either it could abide
by the international law of belligerent occupatiamich requires an occupying power to
refrain from settling or expropriating property aodapply the laws formerly in force
(except as required for military necessity.) Qratld pursue the maximalist vision of a
“Greater Israel,” including within its borders alfl the territory deemed necessary for
security purposes and associated in the colledgwash memory with the biblical “land
of Israel,” (“a vague geographical concept at Béstt one which encompasses at least

East Jerusalem and the West Bank.)

! Gershon Shafir, Land, Labor and the Origins oflgeeli-Palestinian Conflict, 1882-
1914 p. 78.




Since the late 1970s, the most zealous champiotie afause of Greater Israel have
been members of the radical religious settler mar@nthen a newly emergent political
force that staked its claim to the “redemption’tled land on a messianic religious
theology. But at the time the occupation begawas Labor leaders like Israel Galili
who were the strongest proponents of settlemeatritdrial maximalism was neither the
invention, nor the exclusive pursuit of religiousaists, not was its support limited to
members of the hawkish Likud Party, led by MenactBaygin. “Earlier dreams of
territorial maximalism? had animated the predominantly secular and setiali
mainstream of the Zionist movement in the pre-gtatéod, and the Labor Party, which
constituted the ruling party from the establishnarthe state in 1948 until the fall of the
Labor government in 1977. Some students of eadgism, like the sociologist
Gershon Shafir, have argued that the labor movemdmth dominated Israeli society in
the period leading up to the establishment of taeesand throughout the first three
decades of its existence, “start[ed] out with tteximalist aim of Jewish territorial
supremacy in Palestine.” But “under the unauspgidrcumstances of colonization in
both land and labor markets” that existed in pegestnandatory Palestine, “the aims of
the Zionist mainstream were transformed.” Accoegdio this analysis, it was only
because it was apparent that its maximalist ainte mepossible to achieve that “the
Israeli labor movement perforce limited its andritand condoned ... a bifurcated
model of economic development leading to terrilgraatition,” a “strategy” that

“originated not in the appreciation of Palestingapirations but in the inescapable facts

2 Shafir, p. xxiv.



of Palestinian demography.” Others argue that the early Zionists did nosperthese
maximalist dreams out of a mixture of ideologicadi gractical motives. There were
always voices of caution within the labor movemamd in the Zionist movement at large
that argued against territorial maximalism on gasiof principle and justice as well as
collective (Jewish) self-interest.

At the time the occupation began, these voicesghvimcluded such prominent
spokespersons as David Ben Gurion, argued strelyumgainst settling the territories.
But these voices were soon overwhelmed by the mremts of Jewish settleméht.
Caught up in the euphoria that swept through treelsJewish community and the
Jewish community worldwide, the Labor Governmeritiol was still in power when the
Israeli occupation of the territories began, andctvinemained in power for the next
decade, declared the newly united Jerusalem thébeternal undivided city of the
Jewish people.” Overriding internal objection® government set about establishing the
legal and political apparatus that would, overribgt forty years, support the creation of
over 300 settlements, inhabited by almost 400,@9s,Jin Gaza, East Jerusalem, and
West Bank

Facing international criticism, and anticipating thossibility of an eventual political
settlement on the final status of the territortas, Israeli government adopted a policy
early on of creating settlements with a civiliathea than a military character, residential

communities which were intended to constitute iersible realities, or faits accomplis,

% Shafir, xxiii
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> Like every other fact, the counting is controvarsiAbout 200,000 of the Jews counted
in this figure live in East Jerusalem. WhethertBasusalem is properly regarded as
occupied territory is a subject of controversy.btgacting this figure, there remain over
200,000 Jews settled in the West Bank and Gaza.



that would have to be accommodated if and whes@utgon of the final status of the
territories ever took place. It is this policyarkating de facto if not de jure extensions of
the Jewish state that is known as the policy ddtimg facts on the grourfd Whether
they would ripen into de jure annexations of tlaesof Israel, or be used as bargaining
chips in the eventual political settlement, factsloe ground were expected to alter the
terms of that eventual settlement (or, as it hapgemdefinitely postpone a final
settlement) to the advantage of the Israeli state.
The dramatic consequences of this policy have bagally described:
“Numbers alone cannot express how the landscapecnipied territory has changed.
East of Jerusalem, the apartment buildings of M#&t@dumim rise starkly from the
desolate slopes leading down toward the Dead $ka.settlement that [a radical
settler] sought to establish surreptitiously awark camp’ has grown into a bedroom
community of thirty-one thousand people, the singtgest Israeli community in the
West Bank (excluding East Jerusalem.) North aiskdem, a highway built to serve
the settlements runs through the hill country, Isgoay Ramallah and other
Palestinian towns and villages. On the way to Rfrow a gated exurb of over two
thousand people, the road passes settlement aftiensent — Adam, Kokhav
Ya’'akov, Psagot — carpets of houses with red-titds on the hilltops overlooking
Palestinian towns and villages. On other hillsdt®utposts,’ the newest wave of
settlements, clumps of mobile homes lacking offiajgroval but established with
the active assistance of government agencies, oftgmivately owned Palestinian
land.”
Within the city of Jerusalem itself, the consequesnaf the policy of creating facts on the
ground are even more dramatic. While the populatiod character of East Jerusalem
are still predominantly Arab, the Israeli governmieas succeeded in carving out areas
where Jewish settlements are now so deeply robtgdttseems inconceivable that they

could be returned to Arab hands, or that they dgéetfully belonged to Arabs in the first

place. The “Jewish quarter” of the Old City, whpreperty was confiscated from Arab
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owners by the Minister of Finance in 1967 “on tihheumds of restoring the ‘natural
ethnic’ quality of the quarter and righting the wgs carried out by the Jordanians
between wars,” is one case in pdinErench Hill, the Jewish neighborhood surrounding
the campus of Hebrew University, is another. Ascdbed in “Israeli Settlement Policy
in Jerusalem: Facts on the Ground,” a detailedyarsabf the process of settlement in
Jerusalem put out by PASSIA, the Palestinian Acac&wciety for the Study of
International Affairs,
“Walk into the Dominos Pizza outlet in French Hilkd make the following
statement: ‘This neighborhood is a settlemenis iltegal according to
International Law and must be dismantled in thenéwf a peace settlement
between Israelis and Palestinians.” Even if mageerfect Hebrew, the
statement would most likely be met with confustedes or laughter. Make
this same statement about French Hill to Palestiderusalemites from the
nearby village of Issawiya and it will most likelgsult in the same response.
The only difference will be the acknowledgmentt ttie Jerusalem
neighborhood was built on land from the villagéhese reactions attest to the
effectiveness of the Israeli strategy of creafags on the ground as a method
of holding territory acquired by war.”
Coming from a Palestinian advocacy group that comdethe policy, this testimony to its
effectiveness is all the more powerful a statenoéhbw it succeeds in creating
“irreversible realities,” demographic, geograplaind psychological facts that are
expected on all sides to alter the outcome of afiyigal settlement regarding the
boundaries of Israel and a future Palestinian stAtethe PASSIA report goes on to
state,
“Established in 1968, the 30-year-old settlemsrani accomplished fact.
Parents that have raised children in French Hilv have their grandchildren
living just around the corner. It is inconceivatiiat any of these residents

would see themselves as settlers in an impermaetthement project. Its
weathered buildings and well-worn strip malls atestament to the

8 Allison B. Hodgkins, Israeli Settlement Policyderusalem: Facts on the Groupd?27.
® PASSIA report, p. 41.




neighborhood’s permanence. ... [N]ot even the masdlidtic of Palestinian

negotiators would ever dream of French Hill beirgprdhntled as part of a

final status agreement®
“Nevertheless,” as the report concludes, “Frendhisia settlement, built on land
expropriated from Palestinians in an area thatwvaker Jordanian control prior to 1967,
when it was annexed to Israéf.”

Of course, no fact is ever truly irreversible dasnonstrated by the Israeli pullout
from Gaza in 2005, which involved the evacuatiotholusands of families from Jewish
settlements, the demolition of over a thousand tsped the uprooting of communities
and businesses of long standing. But, as the PABlort confirms, no one on either
side of the conflict has any expectation that fithe settlements developed in East
Jerusalem and the West Bank will be dismantfeWhatever the fate of the less
developed Jewish settlements will be, the annexatighe outer suburbs of Jerusalem is
regarded as a political inevitability by most olvsgs. Apart from radical rejectionists
who remain committed to the destruction of therentiof the Israeli stat¥,and the

segment of the more general public which suppopsaae settlement but has come to

doubt that a settlement will ever occithe widespread expectation is that a settlement

O PASSIA report, p. 41.

L PASSIA report, p. 41.

2 The question of whether East Jerusalem is propeggrded as part of the West Bank
or a separate territorial entity is, like virtuadlyery other “fact” concerning territorial
boundaries in this context, itself a disputed nnatte

13 There are of course radical rejectionists on Isaites. On the Jewish side, the
rejectionists see themselves as committed notetadstruction, but to the sanctification,
of the state of Israel. |1 would argue that thegetlae same thing. To make that
argument more than a rhetorical gesture requiteseful explication of the effects of
breaking down the distinction between religious aedular realms. In the longer version
of this paper, | mean to examine this breakdowmane detail.

14 See the latest results of the Peace Index.



will have to accommodate those Jewish settlemehishaihave become “established
facts.” As outlined in a U.S. Government report,

“Insofar as planning and construction is concertiegl relevant Jewish
settlements in the West Bank will be functionalgtached from the
authority of the Civil Administration (the MilitgrCommander) and, in
essence, will come under the direct control oflieiv Israeli authority.

In terms of planning and construction, these esatints will be empirically
indistinguishable from those towns and citiessiraél proper... Until
now, and even after Oslo, there has been a dewry distinction
between Israel proper (the rule of Israeli Lawg #me West Bank (despite
all discounts, Military Rule). The proposed unilarenunicipality plan
blurs this distinction, rendering the ‘green limeéaningless — even as a
term of reference ... The term “Greater Jerusalems’to date been a
rather amorphous, and not terribly binding, dextlan of intent. After
this proposal the same term will constitute geplieally and ethnically
defined entity, clearly expressed in legally defirborders, in which
[Israeli] civilian control is exerted over termtes previously deemed
‘occupied.’

This is precisely what the policy of creating faststhe ground was designed to
achieve®®
This paper is an attempt to deepen our understgradithe concept of facts on the

ground. The aims are primarily descriptive (toatide howthe policy of creating facts

15 Using the term “policy” to refer to the practickfacts on the ground may be
somewhat misleading inasmuch as it implies a degiregentionality and coherent and
deliberate action on the part of policymakersfalt the practice of establishing facts on
the ground has been a good deal messier thanNwdtonly has there been internal
division among the policymakers and governmentdesadesponsible for determining
what happens in the territories and in Israel proypth regard to “Arab land.” It is also
the case that the actual practice of settlemethtarierritories has largely been propelled
by grass-roots movements. The relationship betileegovernment and the radical
religious settler movement is complex, and whike [tter has undoubtedly received
substantial support from the former, the two carm®otollapsed into one another. This
makes the imputation of intentionality, implicitthe concept of a deliberate policy, as
well as the characterization of the intentions amals lying behind the “policy”

extremely complex. These are issues to be takem aiponger version of this paper. For
here, suffice it to note that | am using the tepulicy” to refer to the implementation of
facts on the ground advisedly, bearing in mind thamany instances it was more the
result of stumbling and the convergence of oveilagppgendas and actions than the
result of deliberate planning.



on the grounavorkg and conceptual/definitional (to clarify what tbencepts of

“creating facts” and “facts on the grounaliear), as opposed to more normative aims,
such as adjudicating the conflicting claims toigesthat underlie the policy, or
evaluating the terms of one or another peace sedtieor proposed political negotiation.
This is not to assert any pretense to neutralitis neither possible to sidestep the moral
and political issues raised by Israeli settlemeticy, nor desirable to do so since, after
all, these are the issues that lend the policipiesest and significance. No one who
confronts the policy of facts on the ground cahttahave some kind of position or at
least intuition about the fundamental moral andtigal issues that it raises. Like
everyone else who enters this thicket, | have mg @i@ws about injustices that were
committed in the past, and about what would caumstia just or unjust resolution of the
conflict over land in the future, and | will make attempt to disguise these views or to
claim that they are “objective.” If | refrain frotaking a position about the more
fundamental issues of justice, peace, security patitical stability that are ultimately
implicated by the policy of facts on the groundsihot because | subscribe to an ideal of
the detached academic observer, an ideal whiclotidlways illusory, is surely
unobtainable in this context. Rather, it is beeduselieve that that the moral and
political issues in this context are as complethay are unavoidabf@. It is beyond the
scope of this paper to address all of the factwatsreed to be considered before reaching
a judgment about the aims and the consequenchs pbticy of creating facts on the

ground from the standpoint of either justice or pin@ctical prospects for peace.

18 Cf., Shafir, p. xxiii (“Most Israelis are accustethto view early Zionist history, as
indeed most people view the dawn of their natidmstiories



I myself am rather doubtful that thaeea justandviable political resolution to be
found, at least so long as we continue to viewcth&lict over Israel and Palestine
through the prism of property. One of the maimpothat | hope will come through my
analysis of facts on the ground is that the con@dgtamework of property rights and
property law on which this policy rests is not walited to a resolution of the conflict. A
conceptual framework based on the logic of propisyers the kind of zero-sum
thinking, including a fixation on land, a fixatiam the past, and an exclusionary
conception of ethnic and national identity, thatlidout guaranteed to sabotage the
“Israeli-Palestinian search for peacé.”

One may well ask why the logic of property is woettamining, if, as | have
suggested, it is not a useful framework for analgzlet alone resolving, the underlying
conflict over land. There are three reasons whieldping a richer understanding the
particular logic of property that propels the creaff facts on the ground is worthwhile,
notwithstanding its obvious deficiencies. Firkistis the conceptual framework that
actually dominates debates about land allocatimaeed it dominates the thinking of
bothsides of the debate, the supporter’s of Israal$sfon the ground policy, as well as
its critics. Even when people invoke conceptuatfeworks that seem to avoid or
transcend the framework of property rights, as wihery talk about the right of self-
determination or the right of return (conceived ast right to property but rather as a
right to reside or become a citizen in the staba®y still find themselves pulled back into
the logic of property rights. This is related e tsecond reason why the logic of property

underlying facts on the ground remains an imporsabject of discussion. Ultimately, as

" This rather hopeful formulation comes from Isr&sitlement Policy in Jerusalem
1.




| suggest at the end of this essay, the logic agp@rty may be something that we simply
cannot transcend. Basic conditions of human engste- our physicality, our physical
and economic needs, our material nature and ingeranay condemn us to propetly.
Finally, there is a third reason why the logic adgerty underlying the creation of facts
on the ground is worth examining. The idea ofdamt the ground rests on a particular,
one might say peculiar, theory of property righiattis grounded on the moral and
practical force of actual possession — “possedsiame tenths of the law.” This is a
theory about the basis of property rights (a thémgwn in legal doctrine as
“prescription”) that is based on a sophisticatedarstanding of moral and practical
ambiguities that make the binary categories thdetgird ordinary property claims
impossible to apply. The theory of prescription &, and has been, tied to the
exclusionary logic of property rights. But it calso be detached from that logic,
inverted, and used to deconstruct the exclusiorangary approach to property rights.
Indeed, the doctrine of prescription has two aspecphases: first, an analytic phase,
that recognizes that there are circumstances inhwthie distinctions that are ordinarily
observed and that ordinarily serve to protect priypgghts (e.g., the distinction between
legal and illegal modes of acquiring propertgh’'t be observed; second, a practical
phase that attempts to reconstitute the circumstaimcwhich these distinctions can be
observed, and property rights can be recognizegestdcted, once again. Usually, this
reconstitutive phase involves effectingransferof property rights from one party to
another through some kind of extraordinary medrmsjgh sometimes it involves not

changingthe allocation of property rights but simply gigitegal sanction to an informal

18 Footnote on communism (Marxist and religious i)
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transfer took place in compliance with ordinarymerof consensual transfer but without
proper legal documentation.

While the reconstitutive phase or aspect of theraecof prescription is tied to the
binary logic of property, the analytic aspect isidedly not. When we look at how facts
on the ground work in practice, it is easy to cvekl the complex conceptual work
embodied in the theory that endorses the pracfitiiming facts into rights” and makes
that practice morally and practically compellingpgat subject to controversy). Very
often, the intellectual propositions involved ir thrst phase of the doctrine that support
the conclusion that the usual distinctions and lusdes can’t be applied go unstated.
This essay takes the view that those intellectugpgsitions are well worth stating.
Articulating the analytic premises of the doctrofgrescription that often lie buried
underneath its practical effects can actually ilhere and deepen our understanding of
facts on the ground and their claim to validity.

Whether or not we are capable of transcendingatie bf property embodied in the
second, reconstitutive, aspect of prescriptionydadity is that this is the logic that
informs the actual practice of land allocationhe tegion. The conflict over land that
lies at the heart of the Arab-Israeli conflict rgieely enmeshed in the logic of property,
both in theory and in practice. The practices Irafarring to include not only practices
of private land allocation and ownership but als® practices that determine the

boundaries, and the very existence, of sovereitjpmatates? Indeed, as | hope to

91n the case of Israel, there is no basic agreeatmit its boundaries. Elaborate
history of 48 war and its aftermath, the armisigeeement following the way of 67. An
armistice agreement is not an internally recognlzaehdary-line of the sovereign state.
Yet over time, widespread consensus has developating that armistice agreement as
the basis of the boundary line between Israel beagtoposed Palestinian state — a
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demonstrate, these turn out to be one and the gange An analysis of the history of
the policy of facts on the ground shows that pevahd acquisition and the
establishment of political sovereignty in Israeldeelsewhere) have gone in hand in
hand, bearing out the old legal realist dictum firaperty and sovereignty, private
ownership and the exercise of political power,raoetwo distinct things, but rather, two
inseparable aspects of a single phenoméhdrhe legal realists made this point about
established nation-states whose exercise of squéyeivas a given. But the point is
equally applicable to nationalist and colonialisivements involved in thereationof a
sovereign state. Indeed, the fusion of propertysovereignty is more readily apparent
in the process of state creation and nation-bugldan it is in the context of established
states which can more easily conceal the dependdmuyvate rights on the exercise of
power by political entities, as the realists paih¢®it. In quite visible ways, nationalist
and colonialist movements and the proto-state axgdons that they spawn fuse the
public functions of establishing and exercisingtozl sovereignty over territory with
the functions of private land allocation and owhgrs

Putting aside for the moment the controversy ovegther Zionism is properly
characterized as a colonialist projétthere is no question that this analysis of théfus
of property and sovereignty accurately describesetirly state-building and nation-
building activities of the Zionist proto-state ath@ newly established Jewish state. Well
before the Six Day War of 1967, indeed well betiie establishment of the State of

Israel, the Zionist movement began implementinglecy of creating facts on the ground

perfect example of the evolution of a de factoitgahto a (potentially) de jure territorial
boundary-line.

29 Morris Cohen, Property and Sovereignty

?! Shafir
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in order to fulfill its basic aim of acquiring téwrial rights and political sovereignty for
Jews in Palestin®. Indeed, the policy of acquiring property in orttesupport Jewish
settlement and the creation of a Jewish “homelamé&alestine preceded any explicit
articulation of the objective of creating a sovgredewish state. In its early phases, the
policy of acquiring property and settling Jewshe tand of Israel was not necessarily
linked to the maximalist vision of a Greater Isrg@lto the idea of a Jewisateas
opposed to a homeland). As suggested above, ptiegraiculations led early Zionist
leaders to limit their territorial aspirations tolyp a part of Palestine, and to concede the
rest to the Arab population. But the pursuit oéevhose limited territorial aspirations in
a land that was populated by Arabs, ruled overobgifin powers (first the Ottomans,
then the British), and hampered by laws that retetli the ability of Jews to purchase
property, relied on the same techniques of landiatepn that would later come to be
identified with the policy of “creating facts” itné occupied territories.

Every student of property law will recognize theecprinciple that lies at the heart of
the policy of creating facts on the ground. “Pgssm is nine tenths of the law” is a
maxim well known to Anglo-American jurisprudencedaas shocking as it sounds, it
forms the basis of any number of garden-varietyperty doctrines, including the right of
first possession, which awards title to unowneadueses to the first person to take
possession of them; the doctrine of relative tilleich entitles the occupant of property
to exclude non-owners, regardless of the validitigey own claim to ownership; and the
doctrines of adverse possession and prescriptibichwemovetitle from the owner who

“sleeps on his rights” when a non-owner takes plajgossession or makes use of the

22 Shafir, p. 8.
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property and stays in physical possession or coesiio use the property for a
sufficiently long duration of time. The same basiea underlies the European doctrines
of early international law, such as the “right g§abvery” and the “right of conquest,”
which were used to determine the award of propéghits to whichever colonial power
succeeded in conquering a particular territoryt f@sid to justify the expropriation of the
land and resources from its native inhabitants).

Doctrines like these are to be found in the prgpesties of most developed legal
systems, including Islamic and Jewish law as wekaglo-American law and the legal
systems of continental Europe. Doctrines awartifegto property on the basis of de
facto possession existed in the Ottoman law the¢iged Palestine when the Zionist
movement first arose, and they were preserved wWieBritish assumed their Mandate
over Palestine, and laid down their own land lawiclw combined the older Ottoman
land law?® with their own statutory innovations, such asltaad Transfer Ordinance of
1921, which sought to limit the acquisition by Jest#\rab land and thereby prevent the
transformation of the Palestinian peasantry intolatile landless proletariaf. When
the early Zionists set about acquiring land foridawgettlement in the face of such legal
obstacles, they did not invent the technique oVveaing de factonto de jure possession
out of whole cloth; they used the materials at havtdch included the legal and
ideological materials of the British and Ottomanyimas, in particular, their well-

established systems of property law, in additiomtmlels of property acquisition and

23 Ottoman law subject to modern reform
24 See George E. Bisharat, “Land, Law, and Legitimadgrael and the Occupied
Territories,” 43 American University Law Review 46104-97 (1994).
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colonial settlement borrowed from various Europpawers> Where the established
system of property law served their interests Zioaists followed it. Where the rules of
the established property regime were inimical ®rtmterests, they found ways to
subvert it. But even here, the general principlgsroperty law served to endow their
circumvention of the law with its own kind of leggl allowing them to claim that the
ownership of land that they obtained was foundegrarciples of justice and moral and
legal right. The doctrine of prescription undemtyiadverse possession, which enshrined
the principle that possession is nine tenths ofdhe expressed a kind of super-legality,
and just as it functions in ordinary domestic catgdo “turn wrongs into rights,” it could
be used to justify settlements, and sanction #ester of ownership from Arabs to Jews,
even when the initial legality, or morality, of teettlements was questionable. It thus
supplied the basic legal rationale for the poli€gmating facts on the ground.

Long before the occupation and settlement of Gadalae West Bank became an
issue or a reality, this policy was actively pusily Zionist leaders. It was pursued
within the constraints of British law, which sougbtlimit Jewish purchases of Arab
property, in the period leading up to the estabtisht of the Jewish state during which
“the lesson that the Jews learnt ... was that phlybig&dings had to be backed up by a
demographic presencé®” And it was pursued without constraint in the inclia¢e
aftermath of the War of 1948, when the newly fouhdewish state found itself, after
successfully fending off Arab attacks, in possessibboth sovereignty and land —
including land that was privately owned and vac&tgdrabs. As has been well

documented, “a massive population transfer” hadiwed by the War’s end, with

25 Shafir
26 PASSIA, 1.
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“Palestinians ... forced to flee east and Jewistdezss of the Old City ... expelled
west.”?’ The mass exodus of Palestinians provided theynesihblished Jewish state
with the opportunity to effect a large-scale transff ownership from Arabs to Jews, an
opportunity that was quickly seized on and impletaedrthrough a variety of legal
techniqueg®

At the time, taking over the homes of Arab refugeastisfied pressing needs of the
nascent state, needs of both nation-building aate-tuilding?® including housing the
thousands of Jewish refugees who escaped from Ewuhaging and after World War 11,
and the thousands more who took flight from Arabntdes and other non-European
countries where it seemed that Jews would no lobgevelcome. Today, more than
fifty years later, the consequences of these gadgrams of creating facts on the ground
present a formidable challenge to both critics sungporters of Israeli policy in the West
Bank. Should Palestinian refugees be able to eseetice right of return by ousting the
current occupants of property owned by PalestiAia@bs at the outbreak of the 1948
War?® What of the Jews who lost their homes in Easisiem or were forced to flee
from other precincts during (and after) that w&fould every piece on the game board
be restored to the status quo ante bellum, regardiewhat has happened in the interim,
regardless of the fact that the original owners @ipants of the properties may no
longer be living and that it may be their descemslarho are claiming the right, and
regardless of the level of involvement that theeotr occupants had in the events that led

to the original dispossession? Does the passaga@in any way alter the equities of

2T PASSIA, p. 3.
28

29 Shafir on “nation-building” and “state-building”
30 U.N. Resolution 194
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the situation? Must acknowledging the injusticéhaf dispossession of the Palestinian
refugees necessarily be tied to a restorationeobtiginal holdings, or to a ratification of
the justice of those original holdings? Was thstribution of property beyond
reproach? Is any scheme of private property hgkineally just?

The point of these questions is not to undeentie Palestinian refugees’ claims or
to assert a thesis of moral equivalence betweansauffered, or wrongs committed, on
each sidé’ One population overcame its condition of exilegther acquired it.
Thousands of Palestinians lost their homes asudt ifsa war that few Palestinians chose
to wage, even if many actively supported and pasted in it and it was waged on their
behalf®? | take it as unarguable that this constitutemarstice that requires redress
(regardless of the validity or invalidity of clains the part of Israeli Jews that they
suffered injustices at the hands of Arabs, or they have legitimate justifications for
their actions grounded in the right to self-defenskhere are many related issues worthy
of extensive discussion, including the Palestimight to return and the parallel Jewish
right of return, which grants every Jew the rightiiove to Israel and become an Israeli
citizen as a birthright protected by Israeli I&vMy intention here is not to engage in
those discussions but simply to highlight the exise of the serious moral as well as
pragmatic arguments to be made on both sides séthgestions. No matter how

sympathetic one is with the Palestinian plight Hrelcase for a Palestinian right of return

31 Nor is it to suggest that advocates for the Pialiest right to return limit their
conception of the appropriate remedy to the regotrex actual property/ouster of present
occupants. Many Palestinian advocates are prepaiggde up the right to restoration in
exchange for a peaceful and just settlement ofdndict, either in the form of a two-
state solution, or other forms.

32 Some will contest the statement that few Palesimi‘chose” to wage that was waged
against Israel immediately upon the announcemeits$ afeation ....

33 citations. Marmor, Waldron. Book collections.
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— that is, for a right to the return of private peoty — one has to reckon with the
competing claims to justice on the part of the entrioccupants. Those claims are
groundedin the fact of current occupanc§a fact that has long been recognized under
the legal doctrine of prescription to generateaal andlegal claim to continued
occupancy (albeit only under certain circumstances)

If one is inclined to repudiate these claims in¢hee of the settlements in the
occupied territories (as | confess is my own irgtiion), then one has to ask what, if
anything, distinguishes the settlements in the piecliterritories from the Jewish
settlements established on land appropriated froat Awners before and after 1948 by
similar means. If it is simply the longer passafjgme, then that would seem to confirm
the basic logic of creating facts on the ground te question then is simply, how long
a time is enough? If something other than theggpessf time is thought to distinguish
the situations, then the question becomes whabthat something might be. And if
nothing is thought to distinguish the later frore #arlier settlements, then the question
is, which way does that cut? Must we follow thexarable logic of property rights
backwards all the way back to the restoration a@fioal titte? What would be the
consequences of turning out every current occupigoioperty that was wrongfully
taken from a Palestinian? Where would the cumentipants go? And how should we
assess those consequences from the standpoirstiogjor from a more pragmatic point
of view?

Or should we follow the logic of property in thepmsite direction, the direction

dictated by the doctrine of prescription and sugesi®n, to sanction the ownership rights

34 Claims of historic right
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of every current occupant (of sufficiently longraieng), and deny Palestinians whose
property was wrongfully taken (or their descendptits right to any remed§? Whether
we follow the logic of property rights backwardstie direction of a restoration of the
past, or forwards to justify the supersession efftast® we end up with an equally
absolutist approach, a zero sum game, which avearelgroup property rights to the
complete exclusion of the other. The only questiban, isvhichgroup, the Jews or the
Palestinians, will be allowed to exclude the other.

| have already expressed my misgivings about basmegolution of the underlying
conflict on the logic of property. The logic ofgperty by prescription that undergirds
the policy of facts on the ground is inherentlylagmonary and absolutist. This of course
was (and remains) its great attraction. If on@isia to provide a group with a territory
in which it can reside in safety and satisfy itsiba&conomic and social needs, and if
one’s belief is that in order to secure this aine, group must be able to exercise political
sovereignty, the basic right of self-determinaidirmed by the Zionist Congress and
recognized by the United NatiofSthen it follows that the territory must be cleanéd
the “demographic facts” that would compromise theug@’s ability to exercise the rights
of political self-determination and limit its acee® the requisite propert§. That is

precisely why the early Zionists, and later, treesof Israel, pursued the policy of

% There are of course various alternatives interatedietween no right/no remedy and
the remedy of allowing every Palestinian who loBbae to reclaim that property,
including various forms of restitution/compensatieparations.

30 See Waldron

3" David Myers,

38 This does not necessarily entail “ethnic cleansiyhat it does require, at least in a
democracy, is that the “other people” remain a mipof the population, so that their
exercise of tpolitical rights does not undermine @bility of the majority group to engage
in collective political self-determination. Whetltais is a tenable position either
practically or morally is of course subject to deba
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establishing facts on the ground, creating the dgaphic facts (i.e., the critical mass of
a settled Jewish population), and removing the dgaphic obstacles (i.e., the physical
presence obtherpeople on the land) that would prevent this goahfbeing attained.
Of course, recent history has revealed the puoddiécts on the ground in the occupied
territories to be self-defeating: the retentionhe territories, while expanding the
territorial base for Jewish sovereignty and properhly worsened the so-called
“demographic threat” (and exacerbated the militargat). That explains why a hawk
such as Ariel Sharon ordered the pullout from Ga#e. rationale for evacuating the
settlements — ceding territory in orderé&inforce Jewish territorial sovereignty — plainly
shows that the opponents of territorial maximaliest their arguments on the same
exclusionary logic as its proponents. The logipm@scription that propels the policy of
creating facts on the ground is an example ofitfisrently exclusionary logic. But so
too is the logic of property that demands the masimn of all Palestinian property,
whether that demand is made on behalf of Palestse#f-determination or on behalf on
Jewish self-determination by those who believe tiatkey to the survival of the Jewish
state is to preserve a Jewish majority by ampugahe land that contains the
“demographic threat®

But even though it is tied to this exclusionaryighere is another way of

understanding the doctrine of prescription whicinfgotoward a way out of that logic.

3 To get a full sense of what is perceived as tmeadgaphic “threat” or “time-bomb,”
consider the statistics. There are roughly 10iomlpeople living today between the
Jordan River and the Meditarranean — the territioay encompasses both Israel within
the greenline and the disputed/occupied territorigsat population of 10 million is
divided between roughly 6 million Jews and 4 miilidrabs. Demographers predict that
within 10 years, the balance will tip in favor of Arab majority. If the population in the
West Bank is subtracted, then [get figures|
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At its worst, prescription is a pernicious legattime, legalizing theft, turning wrongs
into rights, erasing history, and denying the ckbmjustice of the dispossessed. All of
these functions can be seen to have been assigiwaugked out by a combination of
Israeli authorities, quasi-public agencies (like #ewish National Fund), and private
actors who together employed a variety of legainégues to transfer ownership from
Arabs to Jews — and to efface the morally queskienhistory of that transfer.

But, as suggested above, the doctrine of presonigtan also be understood and
applied in a different way. Rather than erasirgttistory of unjust or morally
guestionable transfers, the legal doctrine of pipson that underlies the policy of facts
on the ground can offer us a way of confronting thstory. At its best, prescription is a
morally and politically sophisticated doctrine th@tognizes and responds to factual and
moralambiguity At its best, prescription neither rewrites tlast nor seeks to restore it.
At its best, prescription is neither blind to claimf past injustice, nor indifferent to the
claims of the present. Rather, it recognizes #emlrtobalancethe claims of the past
with the claims of the present. Recognizing thegeting rights on both sides of the
equation, the doctrine of prescription is (at gst) resolutely non-absolutist and
pragmatic, combining considerations of justice egalpolitik in a single embracing
perspective.

While the exclusionary logic of property to whickepcription is tied is ill suited to a
resolution of the conflict, the logic of prescrigntiitself is thus singularly appropriate as a
tool of analysis. True, that logic can be explbjtas it is when people deliberately try to
create“facts on the ground,” knowing that their exprepion of property is unjust, and

calculating that the development of attachmenfgoperty will acquire a moral and
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practical force over time that will come to outweitpe moral force of the claims of the
dispossessed. That is the doctrine of prescri@iots worst. But even in the doctrine at
its worst, the ingredients of the doctrine at #stare present. Follow the logic of
creating facts on the ground closely, “unpack” fbgtc, and it is not so difficult to turn
that logic inside out.

When we do so, several crucial aspects of the @nakwork that the doctrine does
come into focus. First, as | hope to examine eatgr detail, the doctrine of prescription
operates to break down a number of fundamentaleginal distinctions, distinctions
that, outside the contexts in which the doctrinerages, are normally observed both in
theory and in practice. Second, the doctrine dpsi® “normalize” conditions that have
arisen out of this breakdown of the normal. Thstidctions that are broken down under
the operation of prescription are the basic con@dphgredients of what we ordinarily
think of as “normal life” as opposed to the statemergency or “state of exception,” in
which the rules of ordinary life are suspended.

There are a great number of different conceptusinditions that are conventionally
observed but observed no longer when facts onrtineng are recognized and attributed
with legal or moral force. The most obvious distion to break down under the logic of
facts on the ground is that between legal andallegtions, in particular, legal versus
illegal modes of property acquisition. A numberottier basic distinctions are
constellated with the legal/illegal distinction aamctordingly undermined by facts on the
ground: such fundamental distinctions as those é@tviact and value, present and past,

right and wrong, intentional and unintentional wgdoing, intentions and effects, or
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intentions and accidents, are all called into qaedty a doctrine that renders the
distinction between legal and illegal modes of gty acquisition irrelevant.

But perhaps the most basic distinction to losenggning under the force of facts on
the ground is the distinction between property sovkreignty. | have already suggested
that the history of land settlement in Israel dest@ates a fusion of public and private
functions, with private land acquisitions servirgthe basis for establishing political
sovereignty (and communal institutions providing theans to acquire private property.)
The early Zionists developed a variety of collestivnstitutions and modes of economic
organization, which subsumed private ownershipottective forms of governance, and
the public distribution of resources and employmantl other public (e.g., nationalist)
ends. Ironically, these collective modes of propewnership gave Jews the competitive
edge they needed to prevail (or even just suniivé)e market for labor (and property)
in their competition with the local Arab populatioAs Shafir and others have observed,
while non-market methods and values determinedioakwithin the Jewish population,
relations between Jews and Arabs took place priynaccordingly to the norms of the
market. One implication of this is that many, tbuwertainly all, of the property
transfers from Arabs to Jews occurred through tieerhal” means of the market.

Yet the mere fact that a land transfer may havemwed through the mechanisms of
the market does not dispose of the question aifitial validity. It might be legally
valid, but that does not necessarily make it mpnzdlid..

The doctrine of prescription renders the basidrdibn between legal and illegal
modes of property transfer moot. And in doingisgenders the basic distinction

between market and non-market transfers moot. |dged/illegal distinction that is
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mooted by prescription depends heavily on the forefdal distinction drawn between
market and non-market modes of property allocatibhis is because, although the
circumvention of market transactions is not theyanicumstance that renders property
transfers illegal, and although market-circumveamignot always illegal (for example,
property can be transferred via the power of entidemain), there is a close affinity
between what counts as a legal land transfer addhms of the market. The
legal/illegal distinction broken down by facts dwetground is largely subsumed under
the market/non-market distinction and the broad&irdttion between the private realm
of voluntary individual action and the public readrihcoercive governmental regulations
and sovereignty in which the market/non-marketilsion is contained.

Many other distinctions are subsumed under thei@'pblvate distinction and
correspondingly broken down by facts on the groufithe does not permit a full
amplification, but | can at least gesture at a édwthem. Intent/effect, intent/accident,
idealism/pragmatism — all of these are conventidisinctions that bear on the
characterization of the aims of the settlers ordifganizations that sponsored them, and
that in turn are necessary to support a charaateizof their actions as moral as
opposed to moral, legal as opposed to illegal,dweiallist” or reflective of an ideology
other than colonialism. Yet all of these distinos are difficult to maintain or apply to a
process that unfolds over decades, is implementeddprawling network of individuals,
public and private organizations with differingtexf conflicting, agendas, and imperfect
coordination.

The virtue of the doctrine of prescription is titaenders these distinctions largely

irrelevant. Accepting that motives are mixed, tihat morality as well as the facts of the
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situation are ambiguous, it refuses the demanéisuiwfework like that of corrective
justice which requires drawing bright-line distilocts between good and bad intentions,
intentions and effects, intentional harms and astisl And while that might seem to
undermine the ability to make statements of masabdemnation (e.g., of the settlers or
of settlement policy in general, it could just aslivibe spun the other way — to hold the
collective responsible for compensating the losd¢le victims (without rooting that
collective accountability in a theory of correctiustice or intentionality-based moral
blame).

The blurring of the distinction between politicalvgreignty and private ownership,
collective and individual action, is directly reddtto the collapse of the conventional
distinctions between intents and effects, intertidvarms and accidents, noble and
ignoble aims. There is yet another distinctidatesl to the public-private distinction,
which is broken down by the logic of facts on theund, and that is the fundamental
distinction between religious and secular, spitiaral material, domains. The relevance
of the distinction between spiritual and materesIms to the logic of facts on the ground
is invisible in the ordinary adverse possessior cdut conceptual breakdowns that
usually stay hidden in more conventional appligaiof prescription and adverse
possession are vividly dramatized in the settingled Holy Land,” where both Jews and
Arabs ground their claims of ownership not onlyhe facts of occupancy, but also in
claims to historic and divine right.

The foreword to the PASSIA report vividly captuthe religiosity with which the

ancient city is imbued, observing tffat

‘0 PASSIA report, p. i.
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“It is this intangible nature of Jerusalem that emkhe city so ethereal, so unreal,
and so spiritual. Jerusalem is much more thawmitiier the holy sites: Jerusalem
is a symbol, yet it is a symbol for a multitudecbfanging things. Jerusalem is
intensely personal, yet, at the same time, itss ahiversal. The inherent holiness
of the city, built on millenniums of faith, has giv it a quality so intensely spiritual
that it almost floats above the earth in our mindisrusalem is the essence of sacred
space.*!
That quality of holiness is conventionally undecstdo be one part of a polarity, linked
to but necessarily separated from its oppositeityuarhus:
Jerusalem is the essence of sacred space. Howeveasalem is also a modern
city with modern problems. The authors of the t¢@bscriptures were very
wise in pointing out this distinction by separgtierusalem int¥erushalayim
Shel-MalahandYerushalayim Shel-Matalerusalem of the Sky’ and
‘Jerusalem of the Earth.” According to this sepi@n, a distinction was made
between the sacred and profane: thus, Caesar beukbsponsible for garbage
collection without sullying the city as a place foayer?
As the PASSIA report goes on to note, “[u]nfortuiatin the throes of the modern
struggle, this distinction has been lost.” The erodstruggle responsible for the “loss”
of the distinction is, of course, the pursuit ad¢ts on the ground.” In Jerusalem, but
also elsewhere in Israel/Palestine (and in othetectts where the doctrine of prescription
is applied as well), the establishment of factshenground is both religiousiyotivated
and religious in its effects, whether those religi@ffects are measured by believers who
see them as a fulfillment of a divine plan, or bgudarists who seem them as an
empowering religious groups and advancing theiekel Yet at the same time, the
PASSIA report observes, that religious missioriéaidy serving secular and material,
political and economic, ends.

These are not the only ways in which the seculiégiogis, material-spiritual

distinctions break down in the face of facts ongheund. On a deeper level, the logic of

*L PASSIA report, p. i.
“2 PASSIA report, p. 1.

26



exigency that, as | will argue shortly, underliee tloctrine of prescription, eschews the
limits that conceptually separate secular matantalests from non-material or
“spiritual” ones. This is not something that | eatplicate here. But whall of these
conceptual distinctions have in common, besidegatitethat their collapse is triggered
by the creation of facts on the ground, is thaetbgr they constitute the conceptual field
of the normal (the material, and the secular). iri@broken down this conceptual field,
and having licensed the violation of the ordinarles of law that apply in normal
conditions, the doctrine of prescription operatesetonstitute the normal, “normalizing”
the conditions that emerged out of the violatiothaf normal. As | hope to show, three
different senses of “normalization” converge in theation of facts on the ground in the
Israeli context.

First, facts that were created through the viotabbthe ordinary rules are
normalized in the ordinary, colloquial sense oftéren. When we say that the policy of
facts on the ground functions to normalize an ebdahof conditions (e.g., the current
possession of property by Israeli Jews), we haveiimd, to begin with, the simple idea
of adapting to existing conditions, regularizinglanstitutionalizing them, and giving
them legal sanction. As traditional legal formidas suggest, one of the basic functions
of prescription is to make it seem as if the neapprty arrangements that have arisen
have existed “since time immemorial,” with the retof the old patterns of distribution
and transfer “lost” in the mists of history. Reti@g this idea of normalization, the
Anglo-American doctrine of prescription invokes theory of the “lost grant,” implying
that the current possessors acquired their proplemdygh legitimate transfers, the record

of which has been lost. At the same time, thaticagal doctrine acknowledges that the
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legitimation of property transfers that it performs historical fabrication, explicitly
referring to the “lost grant” as a “legal fiction’egal fictions in general are devices that
serve to conceal normative prescriptions — reagarants of rights and power prescribed
and enforced by law — in the guise of mere desonpt Like the doctrine of prescription
to which they are closely related, legal fictiomsip the facts that the lawmakevantto

be true, and turn those factual statements intl kegths backed up by the force of I&%v.
Having allowed the rules that safeguard the nommades of property transfer to be
violated, the normalizing function of prescriptimnthis first sense of the term is
precisely to make the results of abnormal modesaosfer “the new normal.”

In addition to this fairly familiar sense of therte the “normalization” of facts on the
ground that occurs under the doctrine of presaniptionforms to a Foucauldian
conception of normalization. Foucault uses thecephof normalization to describe the
effects of “productive” as opposed to “juridicaldwer, juridical power being a top-down
mode of governance, which dictates behavior thronghns of external coercion and
violence, productive “biopower” being a mode of gmance and reciprocal power
relations that works through the formulation anéinalization of norms. Norms operate
as a system of governance outside the juridicaésy®f the law, but they also are,
increasingly, the mode through which the law itegérates, the juridical being only one
of the forms that the law can take. Norms, as Rolgctuses the term, are a species of
rules, but unlike more traditional juridical ruldgat emanate from the will of a sovereign
on high, norms emanate from the population anddtsal social practices. Norms are a

standard of measurement based on the average, it8etfhis derived from the aggregate

3 On these functions of legal fictions, see Nomi B&folzenberg, “Anti-Anxiety Law:
Winnicott and the Good Enough Judger,” forthcommé@merican Imago.
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of actual events and its “observable regularitiéfse”“constants of social lifé?* The
standpoint of normative measurement is statistasad, from this standpoint, “the
important thing about events” is not what causeuahtio occur, but rathettfat they
occur, or rather that their occurrence is repetjtimultiple, and regular®®

As Francois Ewald notes in his excellent expligatid Foucault’s conception of
norms and the normative, “[b]y the standards o¢arlier world ... the statistician is
most remarkable for his rigorous suspension ofjueigt. For him, events are facts with
distinct boundaries in space and time — they anepdete in themselves and have no
cause, or past, or future,” they “become purelyderdal” and “for the purposes of
statistics, they remain without victims and withautause® — an account of actuarial
practices which is remarkably similar to the treattnof facts in the legal doctrine of
prescription. Like the practices of insurance #r@health sciences that Foucault
subjects to scrutiny, the legal practice of prggmn is a prime example of productive
power that produces the norms that it reflects,fandtions to normalize facts. As with
the actuarial sciences, prescription (like a Idigéibn) relies on the laws of probability to
give meaning to the raw data, which is otherwis@tezd of normative content. “Only
the science of probability allows these data toi§yg’ on Foucault's account, causing

“[tlhe notion of mass [to] replace[] such evaluatsoncepts as nature or esserice.”

What counts, in other words, is critical mass. ¢éuing to this logic, the more

*“ Ewald, p. 144.

“> Ewald, p. (emphasis added.)

“® Francois Ewald, “Norms, Discipline, and the Law’liaw and the Order of Culture
(Robert Post, ed.), p. 143.

*"Ewald, p. 143.
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frequently a particular sort of event occurs stiatidly, the more real it become$”As
facts on the ground proliferate, the more entred¢hey become, both empirically and
normatively, giving rise to “an entirely differeittea of justice.*® Whereas “[l]egal
judgments were traditionally based on an attempligoover the cause of damages,”
motivated by the belief that “it was essentialitmfout whether damages were the result
of an unpredictable natural event or whether theydcbe attributed to a particular
person or institution who would they be requiredéar responsibility for the damages,”
in the system of legal judgment based on normgysalty is superceded,” giving rise to
“a newrule of justicethat refers no longer back to nature but rathéinécexistence of
the group, a social rule of justice that the grmujpee to determine for itself, and on its
own terms.®°

It would be hard to come up with a better desaiptof how the doctrine of
prescription actually operates, both in generaliartie specific context of Israeli
settlement policy. The Foucauldian conceptionarfimalization is thus the second type
of normalization exhibited in facts on the grouriglt there is also a third type of
normalization exhibited in this policy, one thapisculiar to Zionism, and that is the
Zionist conception of restoring Jews to a conditdfipolitical normalcy.”

It bears recalling that the Zionist movement aiiadate nineteenth century Europe as
a response to what seemed to be the otherwisaibiegredicament of Jewish life.

Notwithstanding the existence for centuries of $&vdommunities in their midst,

8 Ewald, p. 144.

9 Ewald, p. 147.

Y Ewald, p. 147. See generally, Ewald, p. 154 (“&tten, is a norm? It is a way for a
group to provide itself with aommon denominaton accordance with a rigorous
principle of self-referentiality, with no recourgeany kind of external reference point ...
The norm implies a rule of judgment, as well aseans of producing that rule.”
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European countries persistently discriminated agaiews, shutting them out of various
professions, educational and social institutionsl, @enying them the right to own or
farm agricultural land and other civil and politicahts, such as the right to hold office.
The increase in the incidence of violent anti-Senaittacks in Eastern Europe, and the
concomitant disillusion with the path of assimitetin Western Europe convinced the
early Zionists that the only cure for the “abnorhshtus of the Jews was “political
normalcy.” “To become a people like all other pledpvas the basic prescription of all
Jewish political ideologies at the time that soughfind a cure to the problem of anti-
Semitism.

For Zionists, that meant that Jews must “becomatiam like all other nations’® As
the historian Yuri Slezkine put it, Zionism “argutidht the proper way to overcome
Jewish vulnerability was not for everyone elsed¢odme like Jews but for the Jews to
become like everyone els&”And to become like everyone else, in the convéxt
nineteenth-century Europe, was to become a pdlit@ton, possessed of its own nation-
state, within which Jews would be allowed to exarall of the economic and social
rights denied them by gentile states. The reasatin anti-Semitism was seen as proof
that even when host states extended legal rigltpavileges to Jews, they could not be
relied on to continue to afford Jews tolerancequat treatment. And the Dreyfus Affair
was seen as proof that even when gentile sociefgessed to accept Jews (so long as
they shed their offensive “tribal” ways), and ewemen Jews accepted this invitation to
assimilate (through conversion or other forms dfucal “self-betterment”), anti-

Semitism was bound to resurface and express itsatfly forms of persecution. The

>L Herzl.
>2Yuri Slezkine, The Jewish Centyry. 2.
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long and the short of it was that there was notgwiuo “the Jewish question” other than
overcoming the “abnormal”’ condition of being a gedus minority, a stateless nation, a
landless people, dwelling in another nation-st&ed to overcome that abnormal
condition was precisely to attain the status oflitmal normalcy,” which, according to
the Zionist diagnosis and prescription for the 3wroblem, entailedewish political
sovereigntyover landJewish ownershipf land, andlewish labomon the land.What

land was initially up for grabs, as early Zionists colesed the possibilities that were
dangled for creating a homeland for the Jews iergblarts of the world, such as Uganda.
But the cult of the land and the basic idea thadtion-state with territorial sovereignty —
“a nation like all other nations” — was necessargdlve the “pathology” of the Jewish
condition in the Diaspora were central tenets efZionist movement.

It has often been noted that the Zionist diagnokithe Jewish question” exactly the
mirrored the diagnosis of the Jewish problem foumBuropean anti-Semitism. The
problem for (or with) Jews (depending on whethez’'sperspective was that of the anti-
Semite or the Zionist who sought to combat anti-iem) was that they were “pariahs,”

”

“unproductive,” “parasites” who, failing to perforthe productive work of tilling the
land, were forced into the role of “usurers” in thedding capitalist economy. Jews, on
this analysis, had produced both an overly largtalést class and a landless proletariat,

which explained their overrepresentation among baftitalists and communists.What

>3 On the stereotyping of Jews as pariahs, parasitesysurers see The Jewish Writings
of Hannah Arendt, in particular, “Antisemitism,” $2 (“The core conceptual charge
leveled by our foes is — in general terms — thatsJareforeigners), id. (“Since Herder
first defined Jews as ‘an Asian people foreignuoantinent,” his charge has moved in
many directions”), pp. 73-74 (“Proceeding from mordess anti-Semitic biases, all
modern definitions of Jews as a people — with the exception of definition by race —
have their historical basis in medieval and lateliexal conditions. The Jews as
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they sorely lacked was a core of landed cultivasémid a self-sufficient economy based
on the “dignity of labor.”

Just as the Zionist diagnosis of Jewish “abnoryiatitirrored the stereotypes of the
anti-Semite, so too their proposed cure of politimamality mirrored the contemporary
visions of political and economic independence #ietunded in the larger European
culture. To find in nationalism the cure for pigitl and economic dependence and
physical vulnerability was nothing more than to stribe to the reigning political
ideology of the day. That said, relatively few pkosubscribed to the Zionist vision of
establishing a Jewish nation-state until the ctifsbe Second World Waf. As David

Myers and Gershon Shafir have observed, the periadhich Zionism arose was a

parasites as a nation gbariahs as acaste— all that, with the exception of a few, but
very crucial remnants, was eliminated economiadallhe course of the eighteenth and
nineteenth centuries, while at the same time, bgnaef a kind of political (anti-
Semitic) countermovement, Jews were actually reddfas a caste of pariahs and
parasites. Thparasiteswere Jewish usurers — parasites of the disintegrand
destruction of the feudal social order. Their esponding needs were born out of a
dying world that assigned them the fateful rolswbplying usurious capital, which
served consumption, but had only a destructiveigrfte on production. The Jews were
pariahsas long as they remained politically powerleshis Torresponded to the “sponge
policy” of the princes, the intent of which waspgevent the wealth that Jews were
amassing from becoming “primary accumulation ofitedpand thus a first step toward
capitalism itself. Jewish capital was constan#ing decimated and dispersed by
pogroms, expulsion and confiscation. Living in erainty and [dependency] ... the
Jews were the pariahs of developing European t¢apita The Jews wereaasteever
since they lived segregated from and unincorporigtéde history and economic life of
the world around them, existing on their own ob@st parasitically on others.”)

>4 See David Myers, “Statism.” Also see Shafir, f“Iii a remarkable outburst of
creativity Jews experimented with a variety of paied identities in the modern era: in
the few areas of Central Europe where the benafitsodernity were extended to Jews,
large numbers chose assimilation; in the Pale tifeBgent, many elected universal or
Jewish socialism, “cultural nationalism,” or ortlwg, which was in part also a novel
response; while multitudes emigrated to the Newl&/oBefore 1933, only a small
minority chose Zionism.”)
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period of enormous intellectual and political femhan which most Jews absorbed with
solving “the Jewish question” gravitated towardestpolitical ideologies, including
various forms of socialism, internationalism, armh+statist (or even anti-statist) forms of
Jewish cultural autonomy or religious rebitthOnly a narrow segment of the Jewish
population endorsed Zionism. Non-Jewish suppos &een weaker, though Zionists did
succeed in obtaining some backing for their pditfmroject of establishing a Jewish
homeland in Palestine, most crucially from theiBhit who sometimes thwarted but other
times supported the Zionist goal of creating a §awiomeland in mandatory Palestine.
However, it was not until the full horror of the ldoaust had been revealed that the
majority of Jews, and the world community at largredlorsed the creation of a Jewish
state and, with that, the Zionist aspiration foolffical normalcy.” As Gershon Shafir
observes, “territorial nationalism — so differerdrh and alien to the [traditional] ethnic
Jewish way of life — was, as it were, imposed omsJas a last resort, in response to Nazi
persecutions and genocide, and forced migratian ttastern Europe, North Africa and
the Middle East® The support for the creation of the State ofdkfallowing World
War 1, like much of the support for Israel todagsted on the perception that “in this
century, the potentially tragic consequences oktherance of Jews from a territory of
their own were only too clearly revealed, justifyia desire fopolitical normalcyby
standards of the modern world ord&f.”

All three of these kinds of normalization — Zionmgtrmalization, Foucauldian

normalization, and conventional normalization —achkieved through the Israeli

>> Myers
>° Shafir, p. 8.
>" Shafir, p. xxii (emphasis added.)
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settlement policy of creating facts on the grouldhether those achievements will
remain in place, and whether theyghtto remain in place, are matters subject to debate.
But what | hope that my analysis shows is thateghg these forms of normalization is
what the policy of facts on the grouddes Further, the analysis is meant to show that
these forms of normalization are achieved througlaking down the basic distinctions
that constitute the conceptual field of the norraal] then reconstituting the normal in
the image of the abnormal. This, of course, isxample of a broader phenomenon that
has received a lot of academic attention in regeats through the theoretical writings of
Agamben, building on the earlier work of the pchiitheorist, Carl Schmitt. The
normalization of the state of exception, turning #tate of emergency into a permanent
dispensation from the rules of ordinary law, isibjsct of increasing concern, as more
and more countries around the world invoke statesn@rgency and institute emergency
law without any foreseeable end. Though the padicgreating facts on the ground is not
based on an official declaration of a state of g@ecy, an examination of its underlying
conceptual premises shows that it is fueled byotsec logic of emergency law, which
holds that exigent circumstances justify overriding laws that “ordinarily” protect civil
rights. Normalizing the state of emergency andilegting the changes in the
distribution of rights and power that result in egency conditions is the ultimate
function of the policy of creating facts on the gnd.

In a longer version of this paper, my intentionaigxamine in more detail the various
conceptual distinctions that are broken down bysfaa the ground. As suggested

above, all of these distinctions can be subsumeéeémthe fundamental public/private
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distinction. A full listing would include, in adiion to public/private and
sovereignty/property the following:

PRIVATE/PUBLIC
PROPERTY/SOVEREIGNTY
MARKET/NON-MARKET
LEGAL/ILLEGAL
INDIVIDUAL/COLLECTIVE
INTENTIONS/EFFECTS
INTENT/ACCIDENT
IDEALISM/PRAGMATISM
MORAL STANDARDS/POLITICAL AND PRACTICAL NEEDS
PRESENT (NEEDS)/PAST (INJUSTICE)
FACT/VALUE
DESCRIPTION/PRESCRIPTION
RIGHT/WRONG
LIBERAL/COMMUNAL MODES OF SOCIAL & ECONOMIC ORGANIZATION
INTEGRATION/SEGREGATION
RELIGIOUS/SECULAR
SPIRITUAL/MATERIAL

A full explication of these distinctions and wheitrieans for them to be broken down,
conceptually and practically, is impossible heBeit we can recognize that these
distinctions are constellated by the basic disiomcbetween legal and illegal property
transfers that is effaced by the doctrine of piipon. We can recognize that observing
these distinctions defines the conditions of “ndayd which are suspended by the
operation of the doctrine to sanction facts ongtwind. Only with a fuller picture of
the practical and conceptual conditions of norm#hat are broken down can we
understand what precisely is involved in the nornagibn of “the abnormal,” whether
the reference is to the abnormal condition of “agde without a land,” or to exigent

conditions that lead to the suspension of the rilasordinarily govern land transactions.
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The interesting thing about the case of Israel8¥ale is that here these constitute the
same thing. The abnormal political condition af tlewss the (permanent?) exigency
that justifies the Jewish acquisition of privatelyned “Arab land” — or doesn't,
depending one’s political perspective.

Since time and space constraints don’t permitleeiplication here, let me close
with a few brief remarks about the flip side of madization — what we might call
“exceptionalization.” Claims of exceptionalism kadogged Jewish ventures throughout
Jewish history, even when the venture is tryingdcape the condition of exceptonalism
for a condition of “normalcy.” There are two venss of Jewish exceptionalism that | am
anxious to avoid. The first is the congratulateeysion (or, in the case of Jewish
invocations of Jewish exceptionaliseglf-congratulatory) Just as American
exceptionalism is invoked to justify the expanssbmiolicies of American “manifest
destiny,” invocations of Jewish exceptionalism @ften used to justify expansionist
Israeli settlement policies. (Conversely, justificas of Israeli policy are also often
based on the claim of normalcy — the idea beingithsrael has acted with less than
perfect conformity to standards of justice, itustjacting like all other nations.) | do not
wish to partake of these justifications of Israglittement policy based on claims of
Jewish exceptionalism. None of my statements shioeitaken as a justification of the
policy, thought it is true that | call into questisome bases for criticizing that policy.

On the other hand, there is another version ofsleexceptionalism that | am also
anxious to avoid. (This is the version of excepditssm to which justifications based on
the “normalcy” of Israel directly respond.) Iretdebates over Israeli policy and the

Palestinian question, double standards aboundd tiey cut both ways, to the detriment
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of both Palestinians and Israeli Jews — and céyttorthe detriment of the prospects for
peace. Many of the features of Israeli settlerpetity, including features that may
incline us to condemn or criticize the policy, asibited in the policies of other
countries, other nations, and other groups (indgdiome of the platforms for Palestinian
self-determination.) There is always a danger, ihaingling out the Israeli case, one is
participating in the phenomenon of holding Isracblame for actions that are excused,
accepted, or even justified when they are engagég bther countries or other groups

Both of these versions of Jewish exceptionalismuasdtractive. That said, the
guestion arises, why use the example of Isradleseent policy to illustrate the meaning
and functions of the policy of facts on the grounéifeer all, one of my claims is that the

Israeli policy of creating facts is not unique, Biactually a rather common policy,
codified in the doctrines of prescription and agegpossession and used by other
countries and groups in the service of colonizielement projects. Why, then, not pick
a different example, one that would avoid the dizadgers of Jewish exceptionalism?

I must say that | was tempted. This is a paparithave avoided writing for years. But
the fact of the matter is that there is a reasop, wha discussion of the policy of facts on
the ground, the Jewish case looms large. Cashiagtdor alternatives, | could come up
with some other examples of groups engaging irpthiey of creating facts on the
ground. Given my own interests, the examplesdbate most readily to mind feature
private groups, subgroups, engaged not in the g nation-building and state-
building, but rather in the parallel project ofaddtshing a territorial base in which they
could enjoy some limited forms of cultural and pio&l autonomy — “nation-building”

writ small. Such examples support my thesis thatdistinction between public and
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private actions, political sovereignty and privatenership, collapses in the face of facts
on the ground. Drawing on my own work, the exampleat came readily to mind
included Rajneeshpuram, a religious commune indgiyethe Hindu religion founded in
Oregon, and the ultra-Orthodox community, and @fimunicipality, of Kiryas Joel
established through amassing private property thandewish case!

Certainly there are innumerable examples of gramgmging in the creation of
facts on the ground, amassing private propertyutfinovhatever available means, and
transforming private property into political sovigirgy, groups, be they nation-states or
subgroups, which have nothing (directly) to do with Jewish experience. But | think
that there is a reason that the Jewish case, iegtigrael, looms large.

Jews epitomize the features that lead groups iergéto seek to form colonies
and that lead them, further, to adopt the stratdgyeating facts on the ground order to
overcome the obstacles to achieving that end. e@s s the analysis above of “the
Jewish problem,” the “problem” with Jews in the §para has always been their

“refugee status,” their status as “pariahs,” “paess’ a landless nation within another
nation, the quintessential Malthusian “surplus pafon.” Other European colonialist
movements also were motivated by the desire teeshle problem their “surplus
populations.” They had other motives as well, @irse, but the motives of greed are not
easily separated from the motives of need, in @ar the need to satisfy the basic needs
of economic and physical survival of these “surglaopulations.”

Inasmuch as other groups have assumed the sfaefsigees, diasporic

populations, surplus populations whose basic nead's, or won't, be met by the “home

country,” all these groups are now (the social egjent of) Jews. That is, they occupy
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the same place as the Jews occupied in the Jewesttion — which is to say, they occupy
no place that they can call their own. What the irethe Jewish question attests to is the
stubborn physicality, the sheer materiality, of lmexistence. The problem with a
population deemed to be “pariah” or “surplus” iattit has to go somewhere. Ruling out
“the perennial suggestion for solving the Jewiskgiion by slaying all the Jew?it has
to besomewhere, and that means that there has tplaeafor them to be. This alone
may explain why the logic of property — inherergiclusionary, innately absolutist,
fixated on such base, materialist concerns asdaddther physical and economic
resources — is difficult, if not impossible to tsaend. Even the most integrationist,
“anti-groupist” social philosophy must come to teems with people’s basic need for a
physical place to be — a place in which to live ammak and satisfy one’s basic physical
and economic needs. And that means coming to teithdhe competition for scarce
resources, and the complex group dynamics that etitigm sets in motion’

Of course, the need farplace to be does not by itself dictate the chofoghere
to be, and it is always possible to fantasize argptace devoid of the “demographic
problem” that necessitates the exclusionary tactiéacts on the ground — and to
castigate the group that has engaged in thosegdoti failing to find that mythical other
place. Itis possible, in other words, to faul #ionists not for seeking to fulfill their
basic aims — sovereignty over land, property righiand, labor on the land — but for
seeking to fulfill them in Palestine where anotpepulation already had established the
moral (if not the legal) rights to territorial soegnty and ownership. But where, then,

should the Zionists have sought to fulfill theima? Here again we confront the

>8 Arendt, pl 47.
>9 Cf., Daria Roithmayr’s work on
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stubborn materiality, the sheer physicality, of lumexistence. Follow every
counterfactual (e.g., the Uganda option) to iteebiénd and you will find there — a bitter
end. Because the bitter fact is that there islaocgpon earth where the basic aims of
Zionism could have been pursued with any realdt@nce of success without displacing
another population.

The equally bitter irony is that in implementidgeir aims, the Zionists recreated
the Jewish question as the Palestinian questidmaslibeen said that the Palestinians have
become the Jews’ Jews and the Arabs’ Arabs — asast@stimony to the troubling
persistence of “the Jewish question” as one canltl fWhoever occupies the status of
the refugee, the displaced person, the dispossass#gistined to become the pariah, the
parasite, the “surplus” population so long as tggd of property (and economic
competition between groups) persists. That logdicimevitably motivate attempts on the
part of the pariah population to establish factshenground in a desperate attempt to try
to get back “home.” This may not constitute aifiesttion for a policy that inflicts the
same harm on others that those who engage intityaing to heal. But it helps us to
understand what motivates the policy, and whatpgbéty entails, both conceptually and
practically. And with that understanding in plae& can move towards a less simplistic

assessment of the policy’s moral and politicaldigfi
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