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THE SOCIAL-OBLIGATION NORM IN
CONSTITUTIONAL PROPERTY LAW

Gregory S. Alexander

Private property rights and social obligation @@exmonly perceived as in tension with
each other, if not antithetical. After all, the edunction of property rights, at least accordiog t
the conventional wisdom, is to insulate individu@heluding firms) from the demands of
society, both in its organized political form amslmon-political collective form. It is true, of
course, that the common law has long recognizeiisliom the exercise of property rights, limits
that grow out of the needs of others in cases oflicting land uses. The obvious example is the
common law of nuisance law, which judges develamdg the ancient maxi®ic utere tuo ut
alienum non laedagUse your land in such a way as not to injureltime of others”) as their
guiding principle. But such limits on property righare the exception, not the rule, the periphery
rather than the coreThe core image of property rights in the mindsnoist people is the

owner’s right to exclude others, with no obligatimmed to theni.

"A. Robert Noll Professor of Law, Cornell Law SchoBbpyright © by Gregory S. Alexander
2007. All rights reserved.

I am indebted to Eduardo Pefalver and Joe Singeefy helpful comments and
suggestions.

?The core-and-periphery imagery owes to Duncan Keéyin&ee Duncan Kennedyprm and
Substance in Private Law Adjudicatid® HARv. L. REV.1685 (1976).

3See, e.g., Thomas W. Merrilthe Right to Exclude&’7 Nes. L. Rev. 730 (1998).
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That image is highly misleading. The right to exigdutself, thought by many to be the

more important twig in the so-called bundle of tifhis subject to many exceptions, both at
common law and by virtue of statutory or constdnal provisions. For example, the common
law requires land owners to permit police to eptérately-owned land to prevent a crime from
being committed or to make an arrésore generally, property ownérswe more duties to
others, both owners and non-owners, than the coiovehimagery of property rights suggests. It
is no exaggeration whatsoever to say that propentyon both public and private sides, in all
legal systems recognizes, sometimes explicitly,ezomes implicitly, a social-obligation norm,
that is, a norm that imposes responsibilities on@w as well conferring rights on them.

Property rights are inherently relatiodalThat is, they are embedded in and in turn give

“‘See, e.g., J.E. PennelEIDEA OF PROPERTY INLAW (1997); J.W. Harris, ROPERTY AND
JusTICE(1996); Felix S. Cohemialogue on Private Properfy0 RUTGERSL. Rev. 357 (1959);
Morris CohenProperty and Sovereignt§3 GRNELLL.Q. 8, 12 (1927).

°See Restatement (Second) of Torts § 204.

®In using the term “property” as the object of datitent-claims, | mean what one might call “old
style” property, especially land. The vast majoat takings disputes, certainly in the U.S.,
involve land. In linking the right of property witaiccess to food and shelter, | move beyond
property as it is conventionally understood touwd socio-economic rights. | am hardly the first
to make this linkage. One strategy by which sone@@nents of so-called positive rights, i.e.,
socio-economic rights, have sought to gain recagnidf such rights as @nstitutionalmatter

has been to adopt the republican definition of priypas the material foundation for personal
identity, self-governance, and participation iniciMfe. Under that definition, socio-economic
rights are a species of, indeed perhaps the m@strtant species of, the right of property. In
American constitutional jurisprudence, the forenegionent of this view is Frank Michelman.
(For an early example, see Frank |. MichelmAfe|fare Rights in a Constitutional Democracy
WASHINGTON UNIVERSITY LAW QUARTERLY 1979: 659.) Elsewhere in the world the linkage
between property and socio-economic rights isdessgroversial than it is here.

"The relational aspect of property has been mosefally expressed in recent years by Laura S.
Underkuffler, THE IDEA OFPROPERTY. ITSMEANING AND POWER (2003), Joseph William Singer,
ENTITLEMENT: THE PARADOXES OFPROPERTY(2000), and Jennifer Nedelskyeconceiving

Rights as RelationshjfreviEw OF CONSTITUTIONAL STUDIES/ REVUE D' ETUDES



structure to relationships. The relational charactgroperty rights means that ownership
involves responsibilities and obligations as weslpaivileges. But the responsibility dimension of
private ownership has been both underappreciatdiatier-theorized. The social obligations of
owners have been relegated to the margins whilgithdhl rights such as the right to exclude
have occupied the center stage.

The purpose of my presentation today is to begirotrect this imbalance by opening a
discussion of the social-obligation norm in propéativ. | will first sketch two basic conceptions
of the social-obligation norm, one that accord$witssical liberal thought, the other that links
ownership’s social obligation with the idea of coomity. It is the latter conception that | wish to
examine most closely here. After sketching the Ibasic versions of the social-obligation
dimension of private ownership, | will then unpdbk second, community-linked conception,
drawing a further distinction between two versiohg. One is a version set forth in a recent
series of important and influential article by Hahd>agan, the Dean of the Law Faculty at Tel
Aviv University. | will refer to this version as éhcontractarian theory to underscore how that
theory locates and justifies the responsibilitiest frivate owners owe to society on the basis of
some sort of quid-pro-quo. | will then distinguigte contractarian version from another version
of community-linked social obligation theory, ot | will call “civic.” It is the civic version of
social obligation theory that I will to defend here

Finally, | will examine the implications of thisvac conception in more detail. To
illustrate what this civic version of ownership@cgal obligation might look like concretely, |

will briefly focus on constitutional protection pfoperty in one jurisdiction. The jurisdiction |

CONSTITUTIONELLES] (1993): 16.
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have selected — the United States — will be sungi® many because American property law is

probably the last place where one would expeantbdn operationalized social-obligation
norm. Most legal observers believe that the imdgeaperty rights as nearly absolute is more
true in the United States than in any other legsilesn in the world. At first blush, the
constitutional law of property in the United Stasepports this perception. The U.S.
Constitution’s property clause (or the closest weehto such a clause) is the takings clause of
the Fifth Amendment. That text of that provision|ike the property clauses of national
constitutions elsewhere in the wofldpntains no social-obligation provision as sutth.
acknowledges the limited character of the Ameriamstitutional right of property only
indirectly, by permitting the state to exproprigteperty under particular circumstances (for
“public use” and upon payment of “just compensajiomeyond this, there is no formal textual
recognition of social obligation of property.

Many non-American commentators have pointed toAtimerican experience as the case-
in-chief for the claim that constitutional protextiof property virtually freezes the extant
distribution of wealth, making well-nigh impossild&empts by legislatures to create a more just
society through regulation and redistribution aigerty® In fact, this is a seriously misleading
view of the status of property rights in the Unit&tétes. Although it is certainly the case that
property enjoys a considerable degree of legakptmn in the U.S., it is simply not the case that
the American Constitution’s takings clause eitlieetes the distribution of wealth or

significantly limits the power of legislatures tapose substantial restrictions on how land may

8See, e.g., Germany, South Africa.

°E.g., debates over property as part of Canadiant@taf Human Rights of 1982.
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be used. This is so despite the absence of arcéqacial-obligation clause such is found in

other 28" century constitutions around the world, such asr@ay and South Africa.

| do not argue that American constitutional proypé&w currently embodiesout court,
the civic version of the social-obligation norm.cBwa claim would be sheer nonsense, as anyone
slightly familiar with American takings law knowideed, | have elsewhere argued that one
reason why American takings law is so murky isfda that American courts have failed openly
to acknowledge, let alone rigorous develop, théasobligation dimension of the constitutional
idea of property® My point rather is that traces of the civic corti@p of the social-obligation
norm can be found even in this most unlikely otpk To illustrate this, | will look at three
corners of American constitutional property law.

I. Two CONCEPTIONS OF THE SOCIAL OBLIGATION OF OWNERSHIP
A. The Thin Conception

In broad terms two competing conceptions of treadeesponsibility norm can be
identified. The first conception provides a thimderstanding of the social obligations of private
ownership. It is limited to Anglo-American commtaw’s negative obligation to avoid
committing nuisance, captured by ®ie utere tuanaxim, and a weak affirmative obligation to
contribute toward the provision of public goods;tsas national defense or police and fire
protection.

The economic version of this same basic view emplevhich affirmative obligations
owners owe to their community on the basis of #miliar problems of free riders and holdouts.

Individual owners are obligated to make contribgidoo the public fisc because voluntary means

YGregory S. Alexander, HE GLOBAL DEBATE OVER CONSTITUTIONAL PROPERTY(2006).



of financing public goods founder on the shoalkigh transaction costs, free riders, and
holdouts. What is conspicuously absent from tiedf projects to which the individual owner’s
social-responsibility obligation must contributeh® redistribution of wealth done for the sake
of equality of welfare. The purging of wealth-r&tgibution from the scope of legitimate social-
responsibility objectives would mean, for examgiat the progressive income tax, the Social
Security tax, and unemployment benefits taxes laitegitimate.** The thin version of the
social-obligation norm requires affirmative actiminthe owner only for the purpose of providing
public goods, narrowly defined.

The thin conception of the social-obligation nosmot so much wrong as it is radically
incomplete and indeterminate. As Joseph Singepbided out, “It is well understood that
owners cannot use their property to harm othersit lminot well understood how difficult it is to
define what that means$® The problem with using the harm principle ashsis for defining
the social obligations of ownership is that it r&ls owners into believing that Blackstone’s
description of ownership as conferring on owneme'sand despotic dominion” over their
property is accurate. It wasn’t accurate in Blaoke's time*® and it certainly isn’t accurate
today. Landlords must act to maintain their buigi in habitable conditions for their tenants,

including, perhaps, keep air conditioning systemgdod repait? Owners of residential real

1 See Richard A. Epstein AKINGS: PRIVATE PROPERTY AND THEPOWER OFEMINENT DOMAIN
(1985), pp. 295-303, 309-312.

12 Singer, BTITLEMENT, p. 16.

13 For an account of Blackstone’s actual views, sa®I0V. RoseCanons of Property Talk, or
Blackstone’s Anxiety108 Yale L. J. 601 (1998).

14 See, e.g., Park Hill Terrace Assocs. v. Glenné8,4.2d 938 (N.J. App. Div. 1977).



estate must disclose to potential buyers the exastef all known defects in the premises,
including, according to one view, neighborhood agisoblems? Landowners may not
construct buildings on their property in a way tim¢rferes with their neighbors’ access to
sunlight used for solar pow&t. And the list of legally-imposed obligations onmavs continues
to grow.
B. Community-Based Conceptsaf the Social-Obligation Norm

The thin conception of the social-obligation ndhat | have just described is premised
on a social vision that, in the words of Hanoch &adgunderplays the significance of belonging
to a community.”” Dagan goes on to say that the first conceptisoésal vision “perceives our
membership [in a political and social communitypurely instrumental terms, and insists that
our mutual obligations as members of such a comtyshould be derived either from our
consent or from their being to our advantatje.”

The second conception of the social obligation nisrgonsiderably thickef’. It picks
up where the first conception leaves off. Althoagtull explication of the theoretical foundation
of this conception is beyond the scope of this paggeme comments about the character of this

conception are necessary to distinguish it fronthine classically liberal conception of the

1> See Alexander v. McKnight, 9 Cal. Rptr. 2d 4531(@@p. 1992).

16 See Prah v. Maretti, 321 N.W.2d 182 (Wis. 1982).

" Hanoch DagariTakings and Distributive Justic85 VA. L. REv. 85 741, 771 (1999).
181d., pp. 771-72 (footnote omitted).

19 For examples of such a conception see, DaBakings and Distributive Justicpp. 771-774;
Joseph William Singer and Jack BeermBime Social Origins of Propert$ CANADIAN J.OFL.
& JURIS. 217, 241-248 (1993); SingemyETLEMENT, pp. 197-216.



social-obligation norm.

1. The Contractarian Version

A community-based conception of the obligatiort r@perty owners owe to their
communities must rest, obviously, on a theory ahownity. The basis and scope of the social
obligation will depend upon an understanding ofrthture of the self and relationship between
the self and social networks within which the indiwal expresses herself. This is obviously a
large and complex topic, one that | can only toupbn here. For present purposes, it is enough
to distinguish between two different understandiofgsommunity and of the relationship
between the self and communities. These two uratedsigs yield two distinct versions of the
community-based conception of the social obligatiorm.

The first the version developed by Hanoch Dagaseireral excellent and influential
papers over the past several yéirfean Dagan is committed to the project of norvedyi
developing the social dimension of property lawthba the private and public legal spheres. The
basis for any conception of the social obligationnmis justice. But there are, as we all know,
many competing theories of justice. The theorjusfice that underlies the thin conception of
the social-obligation norm is the classical libehedory, the same theory that underlies
approaches to constitutional protection of propsugh as Richard Epstein’s, for examplé
thicker conception of the social-obligation normsnie based upon a theory of justice that
allows a greater capacity for wealth redistributiSoch a conception seems underlie the

approach to constitutional property that Dean Dagsnhdeveloped. His approach appears to be

2’See Dagan,

?ISee Epstein, AKINGS



based on a theory of justice that is rooted ireaty of justice that firmly liberal, but not
classicallyso. The fact that it remain firmly tethered to liberal political tradition is indicated
clearly, | believe, by his understanding of comntyni

Dean Dagan’s conception of community is premised conception of the self as
autonomous. From this perspective communities ati@mg more than agglomerations of
individuals, drawn together to act volitionally fitre realization of certain shared ends. On this
view, the relationship between the self and comtiesis both contractual, strategic, and
welfarist. The self and communities are bound togieby mutual agreement, sometimes express
but commonly implied, to associate with each ofbestrategic ends. What motivates the self to
act as a member of one or more communities is gneée-maximization. Individuals associate
with each other in groups in order to maximizetipeirsonal welfare. Individuals choose to act
with others, to participate as members, when tlody What Charles Taylor calls “convergent”
goods, which he distinguishes from “shared” godd<Cbnvergent goods are those in which
individuals have a common interest, say, the commianest of tenants in preventing a fire in
their building. By contrast, goods are shared wipamt of makes it a good is precisely that is it
shared, that is, sought after and cherished in camiff The good is not mine; it is ours. With
convergent goods, individuals interact in pursfiindividually defined ends that happen to
overlap with the ends pursued by others. The gacglsiot constitutive of the group or
community.

From a contractarian perspective such as thispuamties can make of its members only

222 Charles Taylor, ILOSOPHICAL PAPERS PHILOSOPHY AND THEHUMAN SCIENCES96 (1985).

*bid.
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those demands that it is likely to pay back inltry, if not the short, rufft That is,

membership in a community, political or otherwidees not ever warrant sacrifices by its
members that are highly unlikely to remain unconspéed, even in the long rén.
Uncompensated involuntary sacrifices violate th@deaommitment to personal autonomy and
the protection of legitimate individual expectasoit is legitimate to expect individuals to make
personal sacrifices for the common good just insagaaccounts will be evened up in the long
run, that is, so long as there exist reasonablegi®to believe that the total long-term burdens
that the individual bears will balance out will tte¢al long-term benefits she receiés.

2. The Civic Version

There is a second conception of community thatase robust and, in that sense, more
demanding than Dean Dagan'’s. In recognition afalationship with the practice of citizenship,
| will call this thicker understanding of communttye “civic” conceptiort.”

The basic difference between the contractariancand conceptions of community
concerns the requirement of reciprocity. While ¢batractarian conception requires that the
community in some fashion give back something towwexchange for what we have given, the

thicker conception of community that | want to defédheré® considers sacrifice -- true sacrifice,

24 See, e.g., Dagan RNELLL. Rev. article, forthcoming]
**Seeibid.
?Hanoch DagariTakings and Distributive Justic85 VA. L. REv. 741, 776 (1999).

%" The civic understanding of the social obligatiamm is essentially what | have called
“proprietarian” theory of property. See AlexandéoMMODITY & PROPRIETYpassim

28| discuss this conception at somewhat greater heingBregory S. Alexandemilemmas of
Group Autonomy: Residential Associations and Coniyurb CORNELL L. Rev. 1 (1989).
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that is, giving with no expectation of reciprocatie is sometimes required merely by virtue of

membership in a community. It holds that being meralof communities means that sometimes
we may have to make sacrifices even though, indallg, we may not plausibly receive even
long-term compensation that remotely approximdiesstcrifices we made. With respect to
political communities, citizenship in and of itsaifolves the possibility of uncompensated and
unreciprocated sacrifices for the maintenance agltibeing of the polity. An obvious example

is military conscription. Without necessarily coittimg myself to restoration of the draft in the
United States, | simply want to point out that @assible basis for justifying compulsory
military service is the notion that membership ipaditical community may entail non-
compensable sacrifices for the good of the entremunity, as well as enjoyment of the fruits of
community membershify,

Of coursethere is a legitimate concern that this thickercamtion of community may be
taken too far. Important values like fairnessf-sedlization, and human dignity need to be
protected, even as we recognize that community reeshlp imposes the risk of unreciprocated
sacrifices. This is an aspect of the irreducibisien that runs throughout all of the law of
property, particularly constitutional property, amdeast partly explains why takings law is
unavoidably muddy® But if we limit recognition of our contributorybtigations strictly to

circumstances where the individual eventually gatenefit as valuable as the burden she has

2%See Michael J. Sandékhat Money Shouldn’t Bug THE HEDGEHOGREVIEW 77, 90 (Summer
2003).

3See Gregory S. Alexandérakings and the Post-Modern Dialectic of Prope&yCoNsT. COM.
259, 261 (1992); Gary Mindd@he Dilemmas of Property and Sovereignty in tharRodern
Era: The Regulatory Takings Probles? U.CoLo. L. Rev. 599, 599 (1991); Carol M. Rose,
MahonReconstructed: Reconstructed: Why the Takings lIss8#ll a Muddle57 S. GL. L.
Rev. 561, 566—69 (1984).
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sustained, then we weaken our conception of contyand hinder it from fostering human

flourishing, which depends upon not simply uportipgration in networks of social

relationships but upon the existence of sociatiaiahips that are non-strategic. Making the
community’s return contribution to the individuaktsole touchstone for whether and when
individuals owe obligations to the community engsmplicitly operating on the same
contractarian logic in which the community’s legiicy depends on its serving the well-being of
the ontologically prior individual, rather than,spme sense, constituting the individéfal.

In contrast with the contractarian understandihgoonmunity, the social vision
underlying the second understanding views membheislor belonging to communities as
inherent in the human condition. At its root, theek conception of community rests upon a
particular ontological understanding. It buildstbe Aristotelean notion that the human being is
a social animal, not self-sufficient alone. Théuna of the human condition is dependency and
interdependency. Membership in political and sootmhmunities is an inevitable product of the
human condition, rather than solely a volitional @mmitted for instrumental reasotf€ach
person’s identity is inextricably connected in saease with others with whom the individual is

embedded as a member of one or typically more camires. These communities are related to

%The conception of community which underlays my apph to the social-obligation norm
owes much to the following works: Alastair MaclreyDEPENDENTRATIONAL ANIMALS: WHY
HUMAN BEINGSNEED THEVIRTUES(1999); Rosalind HursthouseN® IRTUE ETHICS (1999);
Charles Taylor, SURCES OF THESELF; Michael Sandel, BERALISM AND THE LIMITS OF JUSTICE,
Robert Bellah, et al., ABITS OF THEHEART

An older but still rich exposition of this apprdeim community is Jacques Maritaife
Person and the Common Go@&IRev. PoL. 419, 449-50 (1946). | am indebted to Eduardo
Pefalver for bringing this essay to my attention.

32 For an elaboration of this idea, see Gregory xahder, Dilemmas of Group Autonomy:
Residential Associations and CommunitgrRBIELL LAW REVIEW 75 (1989): 1, 21-28.
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the self in a constitutive sense. Each personistityas literally constituted by the communities

of which s/he is a member.

Membership in communities may be based upon comravoluntary agreement but not
necessarily. Indeed, community in its thickest sesan never be strictly reduced to an
agglomeration of autonomous individuals. Individuahd community interpenetrate each other
so that they cannot be completely separated. Qwsesef ourselves as independent grows out of
our relationships with others. As Alastair Macletgtates, “We become independent practical
reasoners through participation in a set of refestgps to certain particular others who are able
to give us what we need®*We receive from, we rely on parents, teachersnamators, friends,
co-workers, and so on throughout our lives. Weraeitably dependent upon these people not
only for our livelihood but, paradoxically, for oaomplete ability to function as independent
agents. Maclintyre points out that the upshot is\eexists in and emerge from these
relationships in a state of debt. By virtue of oirerent embeddedness in communities, we owe
obligations to others. Charles Taylor has expre#isisdsocial vision in the following terms:

[S]ince the free individual can only maintain hdemtity within a society/culture of a

certain kind, he has to be concerned about theesbigihis society/culture as a whole.

He cannot . . . be concerned purely with his irdiral choices and the associations

formed from such choices to the neglect of the matrwhich such choices can be open

or closed, rich or meagr8.

The repayment of this debt “is not and cannot bea#er of strict reciprocity,” Macintyre

points out® Those to whom we are require to give are oftarthi®same as those from whom

#Maclntyre, DEPENDENTRATIONAL ANIMALS, p. 99.

34 Charles TaylorAtomism in Charles Taylor, 2#RLOSOPHY AND THEHUMAN SCIENCES
PHILOSOPHICAL PAPERS(1985), pp. 187, 207.

*Macintyre at 100.
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we received. There is no way of predicting in adeawho are the persons to whom we shall be

required to give. It might be our parents, butigim be total strangers from whom we have
received nothing. Even if they are the same, wleagive is often not the same as what we
received, and often the amounts differ, sometinegg gonsiderably. As members of flourishing
social networks, we understand that often what e @e give unconditionally, because the
measure of what is expected of us is the needhefetather than what we have already received
or expect to receive in the futut®.

Citizenship in its broadest sense is one of thstnmaportant forms of social network
membership characterized by the process that | bewe describing. Americans are apt to think
of citizenship these days as something detached éneeryday life, as a matter of public rituals
and occasional role-playing. But in another seaiseenship is a matter of interacting with
others for the sake of the common good. It, toeglves dependence on others to become
autonomous individuals. Here as well, our depeneleneates debts, and once again, repayment
of these debts is not strictly a matter of recigyo®hy we owe, what we owe and to whom we
owe repayment cannot be calculated, at least meifyson the basis of some sort of quid-pro-quo
schedule. We owe because we are dependent, weeatbers. What we owe and to whom we
owe is just as often as not determined by the nekdthers rather than what and from whom we
have exactly received what we ourselves needed.

This is not at all to deny that expectations thatsacrifices for the well-being of society
will be reciprocated in some fashion are frequejuttyified. The theory that long-term as well as

short-term or immediate compensation needs tokentato account in determining whether

39d. at 108.
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compensation is due seems to me correct as fagass. For there is genuine reason for concern

that the social-obligation norm might be carried tar. It may end up oppressing the poor and
politically weak, as Dean Dagan argdéslis theory of long-term reciprocity serves as efuls
way to identify and isolate such cases of explimitat® But in a well functioning polity
unreciprocated sacrifices will not invariably bsited disproportionately on the poor or
underprivileged, and justice does not always regihiat sacrifices for the polity’s well-being be
reciprocated or compensated.

One final point needs to be made about the regifgroequirement as it affects a
requirement for payment of compensation for pulalied-use regulations. Dean Dagan has
argued that courts should apply different levelsahpensation according to the type of
community that is involved, a local community dieger one. But the distinction between local
and broader communities is not self-defining. Télewant local community of an affected
landowner will vary depending upon the identity aime of the landowner. My local community
is not the same as that of a larger, public-traegdorate land developer. The large corporate
developer’'s community is not confined to one cityeen one state, as mine is. Some developers
operate on a national or indeed an internatioreesd his difference in the character and size of
our communities affects the calculus of recipraditgan Dagan’s notion is that long-term
reciprocity is greater (and therefore a lower ohetary compensation is required) when local
community is the actor than where a large commusitiie actor imposing the sacrifice on the

landowner. But because large corporate land degedagperate on such a vastly greater scale

¥ pid.
38 pid.
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than | do, what we as landowners can legitimatelgxpected to tolerate — that is, our respective

reciprocity bases — will differ substantially. Whehe landowner’s reciprocity base is extensive,
there is less legitimacy in an expectation of manetompensation because the likelihood of
long-term compensation is greater.

[I. THE SCOPE OF THE SOCIAL OBLIGATION

Having sketched the theoretical foundation andadtar of this thicker, civic conception
of the community-based version of the social-oliaranorm, the question naturally becomes
just what it includes. What exactly is the conteithis version of the social obligation norm?
The best answer that | can give is that the ownestmprovide the society of which she is a
member those benefits that the society reasonabbrds as necessary and that have some
reasonable relationship with ownership of the affddand. In this Part | shall provide one
example of a circumstance in which the communityeldlasocial-obligation norm should require
no compensation. | wish to emphasize that my pgsinbt that current American constitutional
property law already has internalized the idea piiaate owners owe thick responsibilities to the
communities to which they belong. My purpose rathaimply illustrative, hoping that this
example might help clarify the civic conception.

Areas of public land-use regulatory law such asrmpand historic preservation law may
be understood as being based on such an imphit @bligation. When a city’s Architectural
Review Board disapproves plans to build a resideviease style in conspicuously incompatible
with that of its neighbors, the board is sayinga atinimum, that the owner owes surrounding

owners an obligation to maintain everyone’s propealues®® It may also be saying that the

39 See Statex rel.Stoyanoff v. Berkeley, 458 S.W.2d 305 (Mo. 1970).
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public welfare that justifies exercises of theestapolice power includes an obligation to

maintain aesthetic values as well as to protecsiphi/safety and healffi. When the owners of
New York City’s Grand Central Terminal building,tvits incomparable nineteenth-century
beaux-artdacade, were denied the legal right to develomthepace directly atop the
building** this was a legal recognition that as owners dflariously special, nearly unique
building with respect to which they owed the comitywaf which the building was a part an
obligation not to use it in ways that would irreabty destroy its unique architectural status.

The constitutional arrangement involving this cally-based social obligation of owners
is not one-sided,; it is reciprocal. The owner get®turn for what is given. The reciprocity
involved in the deal, however, may be attenuateth mo requirement of either immediate in-
kind compensation or complete proportionality. €laborate on an earlier example, one might
understand the result in the important Supreme tG@aision in thé?enn Centratase in terms
of the reciprocity component of a social resporisfanorm.

Penn Central Transportation Corp. was requiregivie up its right to develop the air
space above Grand Central Terminal, which it owbgadiirtue of its responsibility to preserve
for the benefit of the entire community an endaedarrban architectural species. The building’s
benefit to the community, its historical importarasel aesthetic near-uniqueness, was beyond
doubt, and as a member of the very community tlwatidvbenefit from the deal, Penn Central

got in return for giving? True, what it got was not of immediate benefiPenn Central, nor

%0 See Berman v. Parker, 348 U.S. 26, 33 (1954).
“1 Penn Central Transp. Co. v. City of New York, 488. 104 (1978).

2 This argument is a version of what Hanoch Dagdle tize “attenuated conception of
reciprocity.” DaganTakings and Distributive Justicp. 769.
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was the benefit directly or completely proportiot@ivhat the owner gave up, the very valuable

right commercially to develop the air space abdsduilding. But it did get something.

One might understandably object that this benefiich Penn Central obtained as a
member of the community at large, is simply toemttated to create any meaningful reciprocity.
In contrast with such an “attenuated” form of reoigty,”* Hanoch Dagan has proposed what he
calls an “intermediate conception of long-term peatity.”* Under that theory the regulatory
agency is not required to pay compensation “if, anlgf if, the disproportionate burden of the
public action in question is not overly extreme @&ndffset, or is likely in all probability to be
offset, by benefits of similar magnitude to thedawner’s current injury that she gains from
other—past, present, or future—public actions (tvhiarm neighboring propertiesy” Professor
Dagan believes that under this intermediate versfarciprocity no compensation was due to
Penn Central. The benefit that he sees as hae@g provided to Penn Central arose from the
various other regulatory measures that protectddeahanced New York City’s “tourist
attractions, business, and industtygspecially in midtown Manhattan, where Grand Ggntr
Terminal is located. Thus, argues Dagan, Pennr@léntill benefit directly and proportionately
in the long-term from the aggregated benefits efdity’s public actions, despite the transient

ﬁﬂy

disproportionate burden.” Surely there is something to this point. Thsigieation of Grand

* Seeibid.

“* bid.

*1d., pp. 769-770 (footnote omitted).
1d., p. 797.

*71d., p. 798.
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Central Terminal as a historic landmark in all likeod made it an even bigger tourist attraction

than it already was. More tourists generated marenue for the owner. The rent that Penn
Central received from tenants who run commercialafions, including retail concessions,
within the building likely increased as a resulrefit-escalation clauses that are common in
commercial leases for retail stores. This margyaéh in profit should be seen as the result of
the regulatory action of the New York City Hist@id. andmark Commission, providing exactly
the kind of long-term reciprocity of advantage tBaigan has in mind. Once this fact is coupled
with the further fact that there was nothing adyifrabout identifying Grand Central Terminal as
subject to the restriction (for they were the owaued they were the ones proposing the change in
guestion), the case for a compensation requirebeaames weaker and weaker.
[11. FROM SoCIAL OBLIGATION TO SOCIAL TRANSFORMATION

The thick communitarian version of the social gation norm | have described can be
the basis for social transformation. Recognitiothef social obligation norm, even in its thick
communitarian version, will not necessarily or ajgidead to social transformation, but it can
serve as the basis for a profound change in themvahich a society and polity are structured.

A recent example is South Africa. The propertystof the 1996 South African
Constitution incorporates a thick social obligatimrm through its explicit commitment to land

reform and racial justic® It states, for example, that “[{Jhe state musetedasonable legislative

“®The property clause of the 1996 South African Qautain is section 25. It provides as
follows:

25 Property

1. No one may be deprived of property except in teofriaw of general application, and no
law may permit arbitrary deprivation of property.
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and other measures, within its available resoutog®ster conditions which enable citizens to

gain access to land on an equitable basis.” Ih&urprovides that “[a] person or community
whose tenure of land is legally insecure as a resydast racially discriminatory laws or
practices is entitled, to the extent provided byAahof Parliament, either to tenure which is

legally secure or to comparable redress.” Equéalikisg, if not more so, are cognate provisions

2. Property may be expropriated only in terms of ldwgeneral application—
€)) for a public purpose or in the public interestd
(b) subject to compensation, the amount of whiaththe time and manner of

payment of which have either been agreed to byethiffected or decided or
approved by a court.

3. The amount of the compensation and the time andhearaf payment must be just and
equitable, reflecting an equitable balance betwikerpublic interest and the interests of
those affected, having regard to all relevant cirstances, including—
€)) the current use of the property;

(b) the history of the acquisition and use ofphaperty;

(c) the market value of the property;

a. the extent of direct state investment and subsidigeoacquisition and beneficial
capital improvement of the property; and

(e) the purpose of the expropriation.

2. For purposes of this section—

a. the public interest includes the nation’s commititterdand reform, and to
reforms to bring about equitable access to all ISaditica’s natural resources;
and

b. property is not limited to land.

3. The state must take reasonable legislative and othasures, within its available
resources, to foster conditions which enable ci8z® gain access to land on an equitable
basis.

4. A person or community whose tenure of land is lggakecure as a result of past racially
discriminatory laws or practices is entitled, te #xtent provided by an Act of
Parliament, either to tenure which is legally seaurto comparable redress.

5. A person or community dispossessed of property &fieJune 1913 as a result of past
racially discriminatory laws or practices is emt] to the extent provided by an Act of
Parliament, either to restitution of that propentyo equitable redress.

6. No provision of this section may impede the stadenftaking legislative and other
measures to achieve land, water and related refararder to redress the results of past
racial discrimination, provided that any departinoen provisions of this section is in
accordance with the provisions of section 36(1).

7. Parliament must enact the legislation referrechtsubsection (6).
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that create an array of positive socio-economiatsignotable rights to housing and health éare.

The result is a constitution that has been caftbé most admirable constitution in the history of

8.
“9Several provisions of the 1996 Constitution creaigo-economic rights. Among the most
important of these are the following:

Section 26. Housing

(1) Everyone has the right to have access to atledpoasing.

(2) The state must take reasonable legislativeotimel measures, within its available
resources, to achieve the progressive realizafiém®oright.

3) No one may be evicted from their home, or hlve&r home demolished, without an order
of court made after considering all the relevantwnstances. No legislation may permit
arbitrary evictions.

Section 27. Health Care, Food, Water, and Soaalifty
(2) Everyone has the right to have access to

a. health care services, including reproductivathecare;
b. sufficient food and water; and
C. social security, including, if they are unatdesupport themselves and their

dependants, appropriate social assistance.
(2) The state must take reasonable legislativeotimel measures, within its available
resources, to achieve the progressive realizafi@ach of these rights
3) No one may be refused emergency medical tredtme

Section 28. Children
(2) Every child has the right

C. to basic nutrition, shelter, basic health c@®ices and social services;
d. to be protected from maltreatment, neglectsatmr degradation;
e. to be protected from exploitative labour piEegi

3) In this section “child” means a person underale of 18 years.

Section 29. Education
(1) Everyone has the right
a. to a basic education, including adult basicatian; and
b. to a further education, which the state, thiorgasonable measures, must make
progressively available and accessible.
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the world.™ Even if that assessment is considered excesbie is no question that the South

African Constitution is a truly remarkable documenrte that is truly unprecedented and that
unambiguously seeks to be transformative in natliseoverriding goal is effecting the
fundamental transformation of a society that hdfesed profound political and economic
injustices not only during the apartheid regime thas formally created in 1948 but also during
the years of de facto apartheid before thathe very fact that the South African Constitution
aims at being one of the primary engines of a fumetgtal social transformation in its society
makes it historically unparalleled and worthy ofi@es attention by constitutional scholars
around the world.

In the context of South Africa today, “social tsfmrmation” primarily means land
reform. The eventual outcome of the country’smafieto realize its verbal commitment to
creating “an open and democratic society basediomeh dignity, equality and freedom”
depend heavily on its ability radically to transfoits land regime, not only as a legal system but
as a social reality. This is so in a country wHargllessness and homelessness are the norm
among non-Whites, where literally millions of Blackve in the desperate poverty of “informal”

housing settlements (i.e., squatter settleménits).

*%Cass R. Sunstein,H3IGNING DEMOCRACY: WHAT CONSTITUTIONSDO (2001), p. 261.

>IFor a valuable historical discussion of the prerdqead era practices that paved the way for
legal apartheid, see Leonard ThompsolI&TORY OFSOUTH AFRICA (2000), pp. 154-187.

®2SA Constitution, section 36(1).

**Homelessness” is an amorphous and unhelpful cdricegmy society, but especially so in
South Africa. There, hundreds of thousands of |gelpge in informal (and illegal) squatter
settlements. See Michael Alib&@yerview of the Incidence of Poverty in South Affar the
10-Year Reviewpaper prepared for the Human Sciences Reseanamc,dNovember 2002, p.
12. These people do live in homes in a sensdhbutomes are grossly inadequate. Some are
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The constitutionally-compelled programs for lardistribution and tenure reform are

now largely complete. They are successful as fanesgo, but given the vast scale of the
problem of homelessness in South Africa today, these barely scratched the surface of that
country’s enormous housing problem. Huge numbeBlaxk South Africans continue to live in
shanty towns with their appalling conditions, ahe iigration of jobless Blacks from the poorer
states such as Limpopo and the Eastern Cape certbrmigrate to urban areas in wealthier
states like the Western Cape in search of jobst Blafiese desperate souls end up in shanty
towns.

The ubiquity and conditions of these shanty tosrane of the most shocking sights to
the first-time visitor to modern South Africa. Heesettlements, which are created following
illegal invasions of either public or private lat{djiffer in size, but all of them are inhabited by

desperately poor (and mostly Black) South Africhwviag in desperate conditions. Land

former farm workers who migrated to urban areasm&are urban wage-earners who cannot
afford decent housing. Most are unemployed.

Land redistribution in South Africa has occurré@ &ustratingly slow pace. The
maldistribution of landownership continues to faelloacial lines. When apartheid ended, the
new, democratically-elected government promisetlitiveould transfer 30 percent of white-
owned farmland to non-whites in five years. Teargdater, only 2 percent had been transferred.
More than 90 percent of all of South Africa’s conroi@l farmland remains in the hands of just
50,000 white farmers. Land invasions by squatessstill an almost daily occurrence today.

See Sharon LaFraniere and Michael Widsca Puzzle: Landless Blacks and White Farhhs
Y. TIMES, Jan. 6, 2004, p. Al.

>'As the Court stated iRort Elizabeth Municipality“The term land invasion . . . must be used
with caution.” The term, Sachs pointed out, “carstretched to cover widely dissimilar cases,
[such as] where a relatively small number of petiee erected shacks and lived on
undeveloped land for relatively long periods oféiror the situation iGrootboomwhere
although a thousand desperate people occupietsaditiue to be developed for low-cost
housing, no intent to jump the queue was showreamanedy was not refused, or [where] there
had been a deliberate and premeditated act culimgniait the unlawful invasion and occupation
of a large tract of land.Id. at n.22.
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invasions have a long history in South Africa. Tiaey in which the South African government

historically has reacted to land invasions directfgrms the relationship between the property
right and the right to housing under the Constiutr

With the end of the apartheid regime in 1993, lenvdsions by poor Blacks and the
creation of informal and unauthorized housing eeténts continued apace. The years of
apartheid policies had created an acute housingegjgofor Blacks in many parts of the country.
In response to the land-rights provisions of sec#b and specifically to section 26(2)’s direct
command to the state to “take reasonable legiglativ measures, . . . to achieve the progressive
realization of [the right to have access to adegjhatising],”local governments enacted housing
programs aimed at meeting housing needs, but theication of the high demand for adequate
low-cost housing and constrained government budgetdeft many desperately poor people
with no alternative to the deplorable informal hogssettlements.

The transformation to a just society, a societylvich decent housing is provided to
every South African, will, of course, take yearbeTprocess will require a combination of
several factors, among which are economic developmducation, and above all a serious
policy commitment at the highest level of Southiédis government. In the meantime the
problem will persist and land invasions will conten These land invasions will present courts
with opportunities for courts themselves to adatngative and socially transformative ways,
reaching decisions on the basis of the thick comtanan social-obligation norm to ameliorate
the intolerable conditions that are the lingerieguit of apartheid. There is evidence that the

South African courts have risen to the occasiomh&®s no case better illustrates this than the

>Id. at [15].
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Supreme Court of Appeal’s widely-noted decisiothiea case oModderklip East Squatters v.

Modderklip Boerdery (Pty) Ltd.

In that case some 400 residents of an inform#esant in Johannesburg moved onto
adjacent land that they mistakenly thought was alnethe city. In fact, the land was privately
owned by Modderklip Farm. Within six months thewsettlements included 18,000 people
living in 4,000 shacks. The owner sought to ethetoccupants, relying on the Prevention of
lllegal Eviction and Unlawful Occupation of LandiEy Act. The lower court granted an
eviction order, but the occupants failed to vacieanwhile the Modder East settlement had
grown to 40,000 inhabitan®§. An execution writ was issued, and the sheriff matered to
execute it. She insisted on a large sum of mdneycover the estimated cost of employing a
private firm to carry out the eviction and demalitiof the shacks. The owner was unable or
unwilling to pay the sum, especially since it exdebthe estimated value of the land.
Modderklip then filed trespassing charges agahmesioccupants, some of whom were found
guilty. The sheriff, however, failed to take amfian, treating the matter as a civil dispute.
Modderklip then sought assistance from variousipuidies. The President referred the matter
to the Department of Land Affairs, which referrbd matter to the Department of Housing,
which did not respond. In the meantime, the shkeaél increased the sum required for eviction.
Understandably frustrated, the owner once agairt Werourt and obtained a declaratory order
forcing all of the relevant government officiala¢iuding the National Police Commissioner) to

take all necessary steps to remove the unlawfulpmnats (the enforcement order).

**The settlement had just one water tap, and thefanilities were rudimentary pit toilets.

>’R1.8 million (approximately $275,000).
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At first blush the case appears to be solely denaf private law, enforcement of a

simple eviction order. Indeed that is exactly ibe state and the police initially treated the
case. The Supreme Court of Appeal took a difteveaw of the situation, however. It observed
that this attitude “does not reflect an adequaprepation of the wider social and political
responsibilities [that the Constitutional CourGnootbooni identified in respect of persons such
as the present occupierS." The case in fact posed an apparent conflict b=ivieo

constitutional duties of the state: its duty totpod Modderklip’s ownership rights under section
25 and its duty to provide access to adequate hgusider section 26. The court’s resolution of
this apparent conflict was premised on its asswonghat the state was under a constitutional
duty to break the impasse by removing the mainaadsto enforcement of the eviction order,
namely, the lack of available alternative landtfog occupants. The court treated the state’s
failure in this regard as simultaneously a breddhe occupants’ section 26 housing right and
Modderklip’s section 25 property righit. The hard question, one that the court handiggra
summarily, was why the state was under a congitatiduty to provide the occupants of
Modder East with alternative housiffyPutting that aside, the important aspect of teeavas
the basis for the court’s conclusion that the gtaik violated both its duty to protect

Modderklip’s section 25 property right and the quants’ section 26 housing right. The basis

*82004 (8) BCLR at 828.
*9d. at 841.

®The court based its conclusion on @G@otboomdecision, but the implications of that decision
on the instant case are rather more complex trendtrt allowed. Among other concerns is the
possibility that queue-jumping, which tootboomcourt clearly stated must not be permitted
or encouraged, might be encouraged under the souetv. The court concluded that because
the occupants had mistakenly believed that the Wasimunicipal land no queue-jumping was
involved in the caseld. at 832.
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for that conclusion was section 7(2) of the Consitinh, which provides that the state is under a

duty to “respect, protect, promote and fulfill thghts in the Bill of Rights.” In the court’s view
by failing to provide the occupants with alternativousing in accordance with section 26, the
state failed to protect the owner’s section 25 proypright, as section 7(2) requires. The court
stated:
[lln a material respect the state failed in itsstdntional duty to protect the rights of
Modderklip: it did not provide the occupiers wigmd which would have enabled
Modderklip (had it been able) to enforce the evittorder. Instead, it allowed the
burden of the occupiers need for land to fall onnatividual . . . ®*
Failure to protect one right, in other words, mdailtire to protect another right.
The protective-duty theory has yet to be fully deped by South African courts, but cases cited
by the Supreme Court of Appeal provide some guidarihe court cited cases from the
European Court on Human Rights, the Inter-AmeriCanrt of Human Rights, and the African
Commissiort? The theory adopted in those cases is that thetiaaiional duty to protect and
promote fundamental rights, derived from a constihal provision placing such a duty on the
state, places a general duty on states to pribteictcitizens from all infringements of their
fundamental rights, even when those rights areatared by the actions of other individuals
rather than the state. The Supreme Court of Ajgpeplnion inModderklipindicated that this

means that the state must more than merely addaveswor creating legal procedures to protect

the constitutional rights of owners and the housights of occupants. The state had already

®4d. at 834.

®d. at 832 n.17, citing X & Y v. The Netherlands, [698 EHRR 235 (ECHR); Union des
Jeunes Avocats v. Chad’ 8\nnual Activity Report 72 (African Commission); &lSocial and
Economic Rights Action Center and the Center fasrfeenic and Social Rights v. Nigeria,".5
Annual Activity Report 30 (African Commission); alasquez v. Rodriguez v. Honduras, 28
ILM 291 (1989) (Inter-American Court of Human Right
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created a new eviction process, and it had sebtioma program for providing adequate

housing for all citizens. These existing procedwed programs, however, were not adequate to
protect the constitutional property and housingtsgnvolved in the case. The owner was not
able to get its eviction order executed, nor wheeunlawful occupants presented with an
alternative source of adequate housing. A new a@gbravas required, one that was not provided
by either existing common law or statutory law. Sfieally, the needed approach must assure
that when the owner’s property right is effectivptptected by removing the occupants from its
land, the occupants’ housing right is in turn pcted. Presumably that means that the state must
somehow find alternative housing for the occupabxsictly what that will entail remained

unclear from the court’s opinion.

On appeal, the Constitutional Court refused tad#ewhether it could order the state to
expropriate land under such circumstarféek.held instead that the award of compensation
granted by the Supreme Court of Appeal was appmtgrexplicitly acknowledging that the
effect of the award was the same as ordering peechg the stat®. When the dust settles, what
is clear is that until and unless the state pravaleernative land, the occupants were entitled to
remain on Modderklip’s land.

The fact that the Constitutional Court decideddase under a different theory than that
used by the Supreme Court of Appeal should notwkdbe importance of the Court’s

endorsement of the appellate court’'s remedy. fdneedy represents a significant change from

®*The Court’s unwillingness to reach this matter was to the fact that there was no indication
whether or not the state owned other land to whicbuld have relocated the occupiers. Were
such land available to the state, the Court sawlpuld not be just and equitable for the Court to
order the state to acquire specific land on Modg#gkfarm. Id., par. 64.

®4d., par. 62.
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the approach taken under traditional South Afriean No existing judicial or statutory law

provided for such a remedy. It enables the transitive aim of the Constitution to be fulfilled

by assuring that desperately poor persons aresfidgtdmeless once again. In the long run the
state will be compelled, as a practical mattegdguire either new land or, more likely, the land
currently occupied. In the meantime the ownerisstitutional property right under section 25 is
protected, albeit through a liability rule rathiean a property rule, i.e., through the remedy of
damages rather eviction, would restore its possesdithe occupied land. This remedy may not
satisfy all of the relevant parties. The state wragnay not provide the occupiers with alternative
land, and even if it does, it may or may not preuidat land quickly. In the meantime, the
owner will be forced to maintain its relationshiggiwan enormous contingent of occupiers, a
relationship that Modderklip probably would not tane. Doubtless Modderklip would prefer
to have its land back rather than just getting cemsption, relieving it of the necessity of dealing
with the equivalent of a small city’s populationvasll as permitting it to use the land for
possibly different (and possibly more remuneratpugposes. But money is better than nothing,
and given the serious possibility that evicting dlceupiers would have been found to constitute
a violation of their section 26 rights, it seematttihe owner’s preferred remedy—eviction—would
not have been granted by the courts, includingestitutional Court. In such circumstances,
where no remedy will satisfy anyone, the award ohay damages is both creative and just. It
further illustrates the capacity and willingnesghe South African courts to take seriously the
Constitution’s social-obligation norm in an effetatmove toward social transformation, however
slightly. Indeed, thd&lodderklipdecision could well serve as a model for coudswhere who

take seriously the idea that obligation imposegeduvhile at the same time fully respecting the
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institution of private ownership.

V. CONCLUSION

Professor Joseph Singer has trenchantly obsei®@aaers have obligations; they have
always had obligations. We can argue about wheetlobligations should be, but no one can
seriously argue that they should not exfStHe is right. Collectively, these duties constitate
private-law version of a social obligation normteeplate for the development of an explicit
constitutional norm of the social obligation inh@ren ownership. The private-law social
obligation norm, like the private-law meaning ofrewship itself, does not control the
substantive meaning of the constitutional norm,ibdbes establish the basic principle that
private ownership confers duties as well as righ{soint often lost in discussion about the
relationship between individual owners and theestiat this paper | have argued not only that
ownership and obligation are deeply connected ®aith other but, equally if not more
important, that their mediating connection is comitw | have further argued that a normatively
robust understanding of community recognizes trenbership in a political community,
including a liberal democratic community, in andteélf involves the possibility of
uncompensated and unreciprocated sacrifices fandietenance and well-being of the polity.
Obviously, private ownership is meaningless if ssatrifices are routinely or arbitrarily
demanded by the state. But private ownership acrifisa as property owners for the well-being
of the properly-ordered community, one may sawilteouscommunity, are not mutually
exclusive notions. Indeed, unless private propextgts to serve the properly-ordered

community, what is its point?

® Singer, BTITLEMENT, p. 18.
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