He Cannot Marry Her

This research considers the role of

the legal governance of marriage
in conserving and changing
social divisions during a period of
war, exile and fluid elite politics.
Marriage is particularly potent

in its influence on identities as it
allows state-level politics into the
most intimate relationships as
well as governing the legitimacy
and legality of reproduction. War
and exile can remake identities.
In times of war politico-military
elites may try to instrumentalise
identities to build constituencies
that remain loyal despite
turbulent elite alliances. At the
same time, identities are often
internalized, constituted through
habits that remake visions of
divisions and are independent of
such instrumentalisation. This
research looks at example of how
chiefs’ courts through marriage

laws and norms mediate and
contest ideas of identity in times
of war, including the identity of
the dead. The research is based
on qualitative interviews and
observations of Nuer chiefs’
courts in South Sudanese
refugees in Sudan in 2017 and
2018.

- Naomi Pendle
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The Nuer region in South Sudan has seen
its share of violence in the past few years.

- MNuer

And life goes on. And with it, love,
marriage and children.

Conflict and violence have become But marriage, because it is an
institution regulated by law,
can be used a tool to shape
identities, and thus have a
long-lasting effect on current
and future conflicts.

normal in South Sudan, not
experienced as something out of the
ordinary, but simply as a part of life.

Asa ||:gi:| insliﬁ:lion, m‘m‘r‘iagc
can naturalize visions of
division.

In the case of South Sudan, court decisions about marriage define the
boundaries of Families, determine sectional identities and give
social relevance

to the dead.

Which marriages are allowed and
which are not also determines and
legitimizes which children are

allow to be (lawfully) born.

The influence on identity
becomes inter-generational.




Cases about family
and H’.‘Xull
relationships
dUlTIiTIc'Itl.‘ lhl.‘ court.
The court can
forbid marriage,
and permission is
needed for divorce.

Because of ongoing conflict, many people from the Nuer regions
fed from South Sudan to Sudan. Justice in the Nuer regions has
long been dispensed by the chiels” courts. Since the

authreak of violent conflict in 2013, the chiel's courts were
recreated in placeswhere the Nuer fled.

Court Chiefs have long used cattle as a means of compensating loss and
cementing marriage. Since no cattle are available in the refugee camps, money
has now also become acceptable. If there is no money, marriage is not allowed.

The courts have a mixed record
when it comes to the position
of women, They are known

to sometimes rule in faver

of women, but also
reinforce the subservient
role of women with
their rulings.

1

4

I WANT A DIVORCES
He BEATS ME!

YOU SHOULD NOT BEAT YOUR WIFE.
HOWEVER, IF SHE BEHAVES BADLY ON
PRICET, SEVERAL OCCASIONS, BEATING HER IS
ACCEPTABLE.

OTHERWISE,
I wiL WoT
ALLOW &
erorcer




Family is important among the Muer. In times of war or
deprivation, family networks can be essential for survival.

Now THAT SHE IS PREGNANT,
YOU TWO MUST MARRY!

Chiel courts play a key role
in defining the boundaries
of families.

Mgy = oo

By this ruling. the court supports a broad definition
offamib-, that extends back at least 7 generations.

THES MARRIAGE CANNOT BE, SEVEN
GENERATIONS AGD, THEY SHAREID A
COMMON ANCESTOR, THEY ARE FAMILYT

THIS MARRIAGE 8 FRONMBITEDS
THE CHILD WilL G0 TO THE FATHER.

You ARE
BIGHTY \:\\_.




ﬂmouﬂl Sectional divisions play an important role in South Sudan, defining

Dm"g who supports who, and who fights who in time of conflict,

Through ruling about marriage and procreation,
WE ARE FROM

the chiel court's have the power to reinforce and
l_ h d.v_ . H |'| ] JAGE COMMUNITY
naturalize these divisions in the long term, FROM KOCH.

WHAT CLAN ARE
YOU FROME

OUR PAUGHTER
CANNOT MARRY SOMECNE
FrOM Kocu!

WE ARE Dok,

WE HAVE FOUGHT WITH
KOCH MANY TIMES.

WOULD BE

SEQUENCES.

They took the
matter to court.

ANY CHILD
OF SUCH A
MARRIAGE
WOULD BE
Cursep!




CASE 11

You HAVE RAFED
MY DAUGHTERS

You wikl BE IMPRISCNED
FOR ONE WEEK. AND YOU
WILL MAYE TO PaY
1500 SDPG® EACH TO THE
FATHER AS AN APOLOGY.

THE GIRL IS HOT VISIBLY HURT:
IT WOULD BE BEST TO FREVENT
THIS CASE TO BECOME PUBLIC,

LEST IT SHAME THE GIRL.

In a similar rape case , the same court

more severs,

has issued a sentence a hundred times

You ARE HEREBY
SENTENCER TO TWO
YEARS N PRISON
AND A PAYMENT OF
10.000 SOG!

The only difference: in the first case, both the accused and
the accuser were from the Dok community.

The court’s main objective here seems to have been keeping this
case profile low, and thus maintaining reputation of the section,
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Among the Nuer, the dead can
marry and have children.

And, no,
naot like
zombies,

Since 2013, the conflict in the Western Nuer has taken
the lives of many young men. They often die belore

YOU WILL HAVE CHILDREN TG CARRY

YOu MIGHT D, BUT YOUR NAME WILL LVE Onf
YOUR NAME WTO THE FUTURES

The courts often uphold posthumous marriages and
favor the dead over the living.

MY Musnane ane T MARRED
2001, He FAK & BRIDE FRIEE OF
HO cows. BUT ME DECENED ME.

My MAN DOES NOT TAKE GARE
oF ME, T am LEFr aLL aLone.
I WANT TO LEAVE

My HOUSEROLD
HAT NO SURVINING

I pEMaND THAT
THIS MARRIAGE
WiLL 8E UPHELEDT

You MUST TAKE CARE OF THIS wOMAN.
THAT M8 YOUR RESPONSBILITY.

% LOGK AFTER WER AS IFf SHE WAS
k. YOUR WIFE. BUT THE MARRIAGE
- 18 LEGAL AND DNORCE
15 NOT ALLOWED.




CASE II
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In Khartoum,
she is turned away.

My HUSBAND wWaAS
KILLED. WHAT
shouLe I co?

GO LIVE WITH YOUR
BROTHER=IN-LAW IN

KnarToum. HE wiLL
TAKE ON THE CUTIES OF
BEING YOUR HUSBAND.

GO awar! IF T TAKE Wy
FOU IN, MY WIFE WILL
LEAVE -

MEF :
(S~

The brother-in-law found out and ook
the matter to court.

I RETURNED TO WHITE NILE, MARRIED ANOTHER
MAN AND HAG TWO MORE CHILDREN.

THE MARRIAGE TO MY BROTHER WaS NEVER ENDED:
THEREFORE, ALL THESE 4 CHILDREN ARE MINEF

TWO CHILDREN ARE YOURS,

He fuiled to pay the bridal price ia full, but
appealed the case. The chiefs of the main court
decided that all four children should go te him.

THE OTHER Twa NOT.

THE OTHER TWO WILL ALSO BE YOURS IF
YOU Pay THE REMANCER OF
THE BRIDAL PRICE WITHIN
ONE MONTH. YOUR BROTHER
DNp MOT PAY M FULL
BEFORE HE PRD.

The social and legal power of the dead becomes
especially important in times of war. [t reduces
the consequences of death.

For those who fight, death becomes more
palatable because their social relations will be
upheld if they die.




The greatest power of chiefs’ courts when they rule about sex and marriage is the long-term effects
their decisions have. In White Nile, they have chosen to uphold identities that entrench families and

sections.

But these court ruling also change identities. By dictating which marriages are legal, and thus what
children will be born, they ingrain the sectional divisions of today into the next.
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