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Self-Reporting Untoward Events to External Controllers:
Accounting for reporting failure by a top tier chemical plant’

Julien Etienne

Abstract

This paper explores the reasons of hazardous aag#ms for responding to state
rules requesting them to report untoward evengmitiic regulators. The literature on
external reporting of untoward events remains ré&atay limited, and this paper
contributes to it by providing a rare empirical agot of the micro-level factors and
processes behind reporting failures. It builds mpieical research on a case in the
French chemical industry. The paper discussesatrag failure by addressing
principally managers’ motivations and how they sttaped by the regulatory context,
the regulator-regulatee relationship, and the amgdion’s policies and rules. The
paper provides also a vivid picture of patternswdr-compliance, complian@nd
non-compliance by the same regulated organizagiothmakes suggestions on the
power and limits of self-regulation to help fulfégulatory goals such as self-
reporting of untoward events.

! | wish to thank Michéle Dupré for accepting taghsome of her data with me. | also wish to thank
Keith Hawkins, Bridget Hutter, Mike Power and anorus reviewers for their comments and
suggestions, which have helped improve the papesiderably. All shortcomings remain my sole
responsibility.



Introduction

In the aftermath of numerous large scale accidantgformation problem has been
identified: some of the accidental causes are feardve manifested themselves
before, within the organization concerned, or miksir settings elsewhere, in the form
of events with minor or no consequences. Thengtlestion usually raised is: why
were the causes of these ‘incidents’ not addressejng re-occurrence and this time
with more dramatic outcomes? Many ‘man-made actstiappear to have resulted from
such ‘failures of foresight’ (Turner 1978). Fortasce, in the follow-up to the BP
Texas City refinery disaster in 2005, it was regddhat, of eight previous resembling
incidents on site, three had not been reportedpalydwo had been investigated (CSB
2007: 180). Available information at the time ofitimmg suggests unreported events and
unheard warnings also preceded the recent Deepi#ateon disaster in the Gulf of
Mexico (CBS News 2010; Urbina 2010; Donn 2010).

Reporting systems have been introduced to imprteeatsgon to untoward events and
enable investigation and learning. There are twdkiof reporting systems: either
internal, from operators to managers; or exteifnah organizations to outsiders, and
most frequently to public regulators. External néjog is obviously dependent on
efficient internal reporting systems, but it likehwolves issues and parameters absent
from internal reporting and deserves to be stughets own right.

Rules commanding regulated organizations to disclascidents’, ‘incidents’ or
‘near misses’ to regulators are integral to numemisk regulation regimes: nuclear
energy, food processing, finance. Yet, there isoraprehensive overview as to
whether or how they are complied with. In fact, ghiance with self-reporting rules
is not easily assessed. The definition of a reptetavent can be uncertain or subject
to debate: a number of failures appear to be impbanly after the fact. Definitions
for various types of events vary across publicaio@tional regulations, or firms,
making comparisons difficult. Also, many untowaseets in hazardous
organizations do not have consequences perceptiblatsiders, neither loud bang
nor smoke. For events with little visibility, regiibrs are almost completely
dependent on regulatees to disclose that sorfafiration. In other words, incident
reporting epitomizes the dependency of controlbershe organizations they control
for obtaining information (Vaughan 1990). Hencas ilnherently difficult to know
the level of compliance with reporting obligatidios different types of events.

A rare glimpse of how a hazardous organizationaedp to its reporting obligations
can be obtained when scholars are fortunate entuigd on site when an untoward
event unexpectedly occurs, or shortly afterwardiss 1 the kind of material | am
discussing in this paper. My goal is to reach sfattory interpretation for the
reporting failure of a regulated firm | was studyin France, after it experienced two
successive production incidents.

The paper is structured as follows. After an ovamwof the literature and a summary
of my methods, | sketch the regulatory contextriani€e. | then introduce the
organization and the controllers and describe ttedationship. Next, | summarize the
organization’s record in terms of regulatory coraptie and its reporting policy. |
then turn to the untoward events and discuss vaimdarpretations for the
organization’s failure to report them. A discussamd conclusion follow.



State of the art

Three streams of literature are relevant for threyais of business compliance with
self-reporting rules: the ‘safety science’ literatuthe social science literature on self-
reporting; and the literature on business compéanc

The ‘safety science’ literature has built the arguatrfor reporting systems. The most
common representation of the argument is a thimeyspyramid: the tip represents
the rare ‘major’ events, the middle the more freguserious’ events, and the bottom
the even more frequent ‘minor’ events and ‘nearsess(Johnson 2003: 23). Relying
on the idea that these events often share commumesathe literature has
emphasized learning from the more frequent anddessal events could help
prevent the rare disastrous ones. Most contribsitthscuss internal reporting (Reason
1997; Sanne 2008; van der Schaaf et al. 1991; eaSchaaf and Kanse 2004),
including recent demonstrations that ‘near miseéign lead to denial, cover up or
procrastination because they are interpreted aess¢Dillon and Tinsley 2008;
Edmondson et al. 2005), or because they triggeepstuggles inside organizations
(Starbuck 2009: 927). By contrast, very little dsnfound in that literature on
external incident reporting (but see Uth and Wi23@4).

More can be found in the social science literatalhough except for rare early
contributions (Lloyd-Bostock 1988), social scietgtisnterest on external reporting
systems is recent. Economists have strived to nsmdeteporting decisions by
companies (among others: Innes 2001; Kaplow angeliiE994; Millock and
Zilberman 2006; Pfaff and Sanchirico 2000; Staff2@®7). A few empirical studies
using aggregated quantitative data have also begertaken (Helland 1998; Pfaff
and Sanchirico 2004; Short and Toffel 2008; Staffé®07). Most bear on the
American Environmental Protection Agency’s (EPAJ-seidit policy, which
provides incentives for companies to identify, neépand correct violations of
environmental regulation. The EPA scheme does pyiydo more serious events
(EPA 2000: 19623). Most violations self-reportedienthat scheme have been minor
ones (Pfaff and Sanchirico 2004), and companidsstifireported appeared to do so
in order to build trust with public controllers agdt the latter ‘off their back’
(Helland 1998; Short and Toffel 2008; Stafford 200Aivo reviews of the British
system for reporting untoward events (HSC 20056200mbs and Whyte 2008)
provide rare empirical assessments of the commiaate with self-reporting
obligations in the industry. According to both rws, most events except fatalities
were under-reported. Major hazard industries wiks@ assumed to be near total
compliance with reporting obligations (HSC 2005), Bclaim presumably based on
the proximity between inspectors and these estabbsits and the view that triigt
regulator-regulatee relationships is correlatedaimpliance, cooperation, and
transparency. This latter view on trust is wideadra the regulation literature (e.g.
Gunningham et al. 2003; Tenbrunsel 1999) and iritdx@ture on internal reporting
(Conchie and Donald 2008; Reason 1997; Zhao anef@l2006). Besides, several
regulatees told the UK Health and Safety Commis@itBC) they found reporting
regulation excessively complex. They were also vedinyetting regulators ‘on their

2 Trust can be defined as a belief that alter neiitain from violating expectations shared betwega
and alter even if the opportunity to do so presisédf.
® The HSC merged with the Health and Safety ExeeUl#SE) in 2008.



back’ or of being disadvantaged in tendering preessf they complied (HSC 2006).
Apart from these few elements, little can be foumthe literature on the self-
reporting of more than benign events. Besidesethez hardly any studies of self-
reporting at the micro level.

The corporate compliance literature is also reletane, and it has shown that the
compliance or non-compliance decision is much nioae a cost-benefit assessment.
Gunningham, Kagan and Thornton (2003) and Kagamaettad (2000) have
studied the influence of the firm’s legal, socaid economic environment on
responses to regulation. Hoffman (1999) and Re&37(1have scrutinized the role of
norms and peer-pressure on the chemical indugiey®rmances. The role of intra-
organizational factors, such as leadership and pstmeggles (Prakash 2000) and
self-regulation (Corneliussen 2005; Hutter 2001 &drker 2002) have also received
increasing attention. In sum, business (non)compéappears to result from multiple
and heterogeneous motivations (Simpson 2002: 13%ther words, the literature —
unlike the economic press — has gone a long way fre most basic model of the
firm’s response to regulation as a cost-benefitidak. And yet, propositions to
improve compliance with self-reporting rules areguently based on an instrumental
view of business behaviour: for example, the sgttip of immunity guarantees (Innes
2001; Parker 2002).

To contribute these three streams of literature folowing study develops a micro
level analysis of business non-compliance with-sgbrting rules in a hazardous
industry, and intends to provide a broad picturéhefmotivations of the non-
compliance decision.

Methodology

As Parker and Nielsen (2009) have emphasized, iexplgbusiness compliance is a
notoriously difficult task. The approach taken hisrto correlate available evidence
of compliance and non-compliance behaviour to tb&wations of managers (ibid.:
56-7). However, asking for the regulatee’s reagonperforming past actions risks
yielding justifications rather than their motivai®at the time. Therefore, the paper
also reviews data on other parameters and faats\rbich one may infer reasons for
(non)compliance: the regulatory context, the reguleegulatee relationship, and the
rules and policies of the regulated organization.

The data was collected in the context of doctaakarch (2005-2009) on regulatory
compliance and regulator-regulatee relationshigherfield of industrial risk
regulation in France. This doctoral research was péart of a larger collective
project, and some of the data referred to in thysep were collected with other
members of the teafhAccess to the establishment studied — a top tiemical firm —
had been negotiated between the firm and the hethe cesearch team. Access to
regulatory compliance officers was discussed wefireésentatives from the firm, and
was agreed for one of the two most relevant regojagencies: thinspection des

* The data collection was undertaken separatelyaintly by Michéle Dupré (University of Lyon,
France), Olivier Giraud (CURAPP, University of Ridg, France), Jean-Christophe Le Coze
(INERIS, France), and myself.



Installations Classée@IC).> Hence, data could be gathered from both reguéatdr
regulated organization on the topic of their enders

Interviews provided direct or indirect evidencetbe motivations of managers, the
regulator-regulatee relationship, and the practi¢dise firm. Semi-directed interviews
were carried out with those actors that appearest hikely either to participate in the
regulator-regulatee relationship or know abounithe firm the director (1 interview),
the Health, Safety and Environment (HSE) managertétviews), and the safety
representative (1 interview); one senior (2 in@mg) and one junior (1 interview)
compliance officer in charge of overseeing the fatthe IIC, and the head of the
Environmental Bureau at the logakfecturewho stood directly above the latter (1
interview). Another source was the public registesdministrative decisions taken by
the Inspectorate from 2004 on, available onlineviembers of the public to cons®ilt.

Legal and policy documents (statutes, reports,dpese pamphlets) were reviewed to
document the political and regulatory context. 8eanformation found on web pages
or public reports as well as an interview with tmembers of the Bureau for Analysis
of Industrial Risks and Pollution (BARPIprovided a general overview of self-
reporting in the French industry. Responses toestipn on the self-reporting of
safety events, included in a questionnaire adddess2008 to chemical companies in
France, provided another glimpse of the situation.

The research team learned about the events difeatlythe plant's management,
who asked the head of the research team to lookheim from a technical point of
view. The data collection took place several moatfter the events: there was no
direct observation of the immediate organizatioraponse to the events. The data is
therefore limited, and the case of only one paldicastablishment is discussed. That
is too little a basis for uncovering causes fotgrat of non-reporting at the macro
level. Nevertheless, considering the glaring abse@fctudies on the self-reporting of
untoward events at the micro level, it is a wotfiinst step in the process of exploring
the causes of non-compliance with self-reportinigsu

The regulatory context

Due to the hazards posed by technologies and suestaised, the establishment
studied was subject to major hazard regulatiopegific sub-regime within a well
developed and mature regulatory framework knomthasegime of thanstallations

In France, the enforcement of regulations on s$ivdai risks is split between different agencies:
occupational health and safety is the remit ofitispection du Travaijlwhile other risks, including
the prevention of major hazards, the preventiospifs and releases, the management of industrial
waste and the rehabilitation of polluted sitestheeremit of thénspection des Installations
Classées

Currently available at http://installationsclassecologie.gouv.fr/recherchelCForm.php

BARPI is part of the French Ministry of Environntelt was set up in 1992 to collect accident and
incident reports, classify them into a databasd,samimetimes undertake analyses of events so as to
extract common patterns. It has also an importaetin defining policy when it comes to reporting
and enforcement in response to (non)reporting.

Questionnaires sent in May 2008 to safety reptesiges of every top tier chemical plant in France
(N = 240). The response rate was 32%. The issygerex in the questionnaires were numerous,
with the main focus being on regulator-regulatéatienships and compliance motivations.



classéesestablished mostly in the 197@sd progressively amended by national and
European legislations.

The regime of thenstallations classéedaims to prevent productive activities from
harming multifarious interest8.Until 2010, it has been divided into two sub-regém
establishments are either ‘declared’ or ‘authoris€ke lighter regime of

‘declaration’ applies to low risk establishmentsethmust comply with a list of
generic obligations and are rarely, if ever, inspegcThe more burdensome regime of
‘authorisation’ concerns establishments posingtgra&sks of harm for the interests
protected by the law. It combines a licensing pdoce and monitoring of industrial
activities through periodic inspections carried bythe IIC. Licenses are delivered
when operations start, and they are renewed or @adetiuring the course of the
installations. License delivery is conditional o tfirm’s so-called ‘safety case’:
management must demonstrate that hazards havedeseified, risks have been
evaluated, and either or both have been respodedit safety devices and safety
rules. Monitoring involves self-reporting requirembe but also inspections, with most
of the 1IC’s resources focused on inspecting thetrhazardous of all plants. At the
time of enquiry, there were about 650 so-calleg tier’ establishments in France, a
third of them belonging to the chemical industry.

As the ‘safety case’ approach implféghe French regulation on high hazards is not
excessively prescriptive, although inspectors ate & specify the law’s general
expectations when they interact with regulated wizggions. In practice, the
discretion left to inspectors to adapt a genemgliliagion to specific cases enables
negotiations and compromises in regulatory encesinkéowever, when dialogue is
not enough, inspectors may also formally propodeepréfetthe imposition of
sanctions. Theréfetis the highest-ranking state official in thépartementan
administrative subdivision of the national terntdf and he or she has the sole power
to impose these sanctions on regulated establisistieviost sanctions are preceded
by a notice to act and applied if the latter isesded. Sanctions include: seals to
forbid access to the establishment or parts ¢favaux d'office ordering work that
the regulated establishment did not undertakdtse$pension of production; closure
of the establishment; armnsignation de somma financial safeguard by which
funds to pay for urgently needed work are blockedh® firm’s accounts until work

is undertaken. Inspectors should also report ceregjulatory violations to
prosecuting authorities, which may then pursue io@frcharges against the owner of
the establishment. Criminal sanctions include fimaprisonment, suspension of
production andravaux d’office These penalties may be publicized as deterrents t
other potential offenders.

® Loi no 76-663 du 19 Juillet 1976 relative aux inlstéons classées pour la protection de
I'environnement.

19 Namely: ‘the convenience of neighbourhood, or thealecurity, public safety, or agriculture, or the
protection of nature, the environment and the laagdss, or the preservation of sites and monuments
as well as elements of the archaeological patrim@mticle L511-1 of the Environmental Code).

1 The ‘safety case’ approach is widespread for ¢igeilation of many hazardous industries in Europe,
the United States, or Australia (e.g. Hopkins 2002)

2 France is divided into 10épartements

13 Although the proposals by inspectors are genefallgwed, thepréfetis a politico-administrative
intermediary that can be and sometimes is direxthtacted by regulated firms in order to avert
penalties and negotiate compromises.



Table 1: Penalties imposed and authorised establishments in France, 2000-2007

2000 2001 2002 2003 2004 2005 2006 2007

Seals 15 18 16 13 8 7 4 0
Travaux d'office 26 31 18 27 23 12 23 45
Suspension 168 222 173 150 141 107 90 96
Closure 188 42 48 38 47 83 38 41
Consignation de somme 310 296 439 316 279 260 205 237
Notice 2697 3321 3046 2667 2693 2981 3007 3490

Report to prosecuting authorities | 1181 1346 1354 1252 1171 1326 1575 1557
Authorised establishments 63174 62338 64597 62522 61314 58136 53842 51053

Source: French Ministry of Environment. The figures relating to penalties and reports to the prosecuting
authorities included in Table 1 are for all establishments, both declared and authorised. However, the great
majority (between 80 and 90%) of penalties and reports are made in relation to authorised establishments.
Therefore, the relative frequency of penalties can be better evaluated using the number of authorised
establishments as benchmark, rather than the far larger number of declared and authorised establishments (for
instance, in 2006, there were about 430,000 declared establishments).

With regard to the more specific issue of self-répg, the French regulation imposes
a general obligation onto all declared and autlkedrisstablishments:

the owner of an establishment declared or authdmzest report at the earliest
convenience to thimspection des Installations Classébsaccidentsor
incidentsoccurring as a result of operating the establistinvehich are likely
to harm the interests mentioned at article L.5 2+ticle R512-69,
Environmental Code)

Failure to report is a criminal offence subjecatminimum fine of €1500, and the
Ministry demands that all cases be referred tgthsecuting authorities by inspectors.

In practice, central administrative authorities sider that three types of events
should be reported to the II@ccidentsincidents andpresque accident®ear
misses)Accidentsare defined by a combination of physical ‘effe¢tgat, blow,
pressure) and significant ‘consequences’ (i.e. dgnoa harm)incidentscombine
effects with non-significant consequences, althowpht is and is not ‘significant’ is
itself a matter of case-by-case appreciatmesque accident®fer to cases where an
imminent accident was stopped before any effecbasequence could materialize
(interview BARPI). In parallel, the courts consideporting to be obligatory without
regard for the actual consequences of the eveepteldre, even events which appear
afterwards to have had no consequences must beeeoour de Cassatign
Chambre Criminellg4 Oct. 2005).

Additional requirements have been introduced iavadf 30 July 2003 (Law no.
2003-699). Articles 2 and 14-2 extended the ligeofpients of reports to a forum
where representatives from the population livingvorking nearby interact with
inspectors and representatives from the establistthand to the college of worker
representatives legally constituted in every corgpaith more than 25 employe&s.

4 Known as CLICsComité Local d’Information et de Concertatjpthese forums had yet to be
created at the time of the enquiry.
'3 This college is known as CHSCT@mité d’Hygiéne, Sécurité et Conditions de Travail



Finally, a joint initiative of BARPI and the Frenchemical industry bodyUnion des
Industries ChimiquedJIC) launched at the end of 2006 has tried tovoare
chemical establishments to openly communicate alatoivard events, especially
when the latter are perceptible to outsiders. T thas linked this requirement in
participation to the Responsible Care programmaent@nnational self-regulation
scheme of the chemical industry (Rees 1997).

There is no readily available information on hownpéailures to report have been
prosecuted. Only a few cases have been publicizéteimedia, including a
spectacular spill of oil originating from the redity La Mede, property of Total. In

that case failure to report the spill to the Ingpeste was fined €2°000 (Trib. de
police, Martigues, 8 June 2007). More generallgreétare no public statements on the
level of compliance with the self-reporting ruldl Aeported events tend to be
aggregated in a national database (called ARIAR little distinction of kind or type.
In a survey undertaken in 2008 and covering a nummbissues, | had asked
respondents (all of them representatives of topchiemical plants in France) their
views on self-reporting incidents to the IIC if fuevents were to take place in their
premises. Only 7.9 % of the respondents answergdvtbuld immediately self-report
the incident and 5.3 % answered they would notntépaolhe remaining 86.8 %
answered they would rather make an internal assggimbegin with, and later
decide whether to report it or not. An overviewtlod ARIA database suggests that an
important criteria for decisions to report is thsilility of the event for outsiders.

The parties to the regulatory encounter

The establishment studied was a chemical procegamg. It was French until the
mid 1980s and had experienced one major inciddontdé was bought by an
American company that | will refer to as ‘US ChetdS Chem had a hundred or so
subsidiaries globally. The plant itself was of aage size (about 350 employees) in a
sector dominated by small and medium enterpriskE€3’ It was in growth and

one of the biggest employers in an area where ulsyment was high® It produced
principally a range of polymers used in differentrthins and for different purposes:
the food industry, packaging, paints, nuclear itigu®r water treatment.

The organization was resourceful and proactiveatticipated in a number of
voluntary certification schemes (ISO, OHSAS). ltsvedso an early participant in the
Responsible Care programme in France, and a leadenproving the industry’s
response to the risks of transporting dangeroudgothe establishment was
operating with detailed corporate standards andimsgected every three months by

'%1n 2006, the French database collected 135 repbesents having taken place in chemical
industries. Of these 135 events, 108 were verpliteehave been visible to outsiders since they
involved a fire or explosion, affected people algsihe plant, raised enough concern within thetplan
to call the fire brigade to intervene, or had ott@nsequences visible to outsiders (coloured river,
dead fish, smoke etc.), or involved fatalities.

7 According to the website of the chemical industogly UIC, 78 % of French chemical enterprises in
2006 had less than 25 employees.

'8 According to the plant’s director, this was a meashy the plant was well perceived in the
neighbourhood: ‘Let’s say we are well acceptedbtaraited given what the job market is like'.



inspectors from the parent compdnyhe corporate standards and the enforcement
tools used internally were partly inspired by Arsan state regulation.

We are an American company. ... [US Chem] standam@slmost a copy-
paste of OSHA’ regulation. So it is very precise. ... French tation does
not come to that level of detail. (HSE manager)

National regulations from countries where US Chex $ubsidiaries were also an
influence, albeit a secondary one. The influencArogrican regulation on the
company’s self-regulation was also apparent imiernal enforcement practices,
compared in the following quote to those of the EF5A.

The EPA observes a violation: boom. It's not acetit’s a fine. ... That's
very inciting. And so [US Chem] is implementingghait the level of its
production units. The same policy. Although behimere are no fines. ... [If]
we do not satisfy a client he will go somewhere elhat’s the penalty. (HSE
manager)

This quote refers to US Chem'’s policy to put itsdarction units in competition,
allocating shares of client orders to the mostatiffe ones and to those that comply
best with corporate standards. As a result ofithesnal competition between
production units, if the plant fails to deliverglanned or if it fails to comply with
corporate standards, it would then lose ordersedlsas resources in favour of another
unit. The establishment had thus benefited fromsfiexs of activity from two other

US Chem subsidiaries. It gained a leading positdts production segment,

although it remained in a marginal position comgdeethe global production set of
US Chem.

Substantial pressure was also felt at the enforneagency, a consequence of the
AZF disaster in the southern city of Toulouse, wharhemical plant exploded in
September 2001 killing about 30 people and gemgraiaterial destruction on a large
scale. Following public outcry, the agency’s polatyanged in favour of a tougher
stance on the industry. More staff were recruitkd,|IC restructured, its internal
rules modified (Etienne 2007), and the workloadeased substantially. Inspectors
felt also they were more at risk of being prosedditdowing an accident after fellow
inspectors had been prosecuted twice in the 19902@00s.

Point persons for controllers were the directathef plant and more frequently, the
HSE manager. They had been interacting repeatsattytwo inspectors, both of them
engineers by training, who were monitoring a nundfezstablishments. The most
senior of the two was also the point person forH8& manager. For the last six years
before the enquiry, and with the exception of tbenger inspector who had been in
post for only a short period of time, regulatorukzgee interactions had been
occurring between the same persons, in fact ‘rgpagers’ (Galanter 1974).

19 That implied a visit of five auditors for a week.
20 Occupational Safety and Health Act, 1996.



The regulator-regulatee relationship

The relationship between the regulated organizatrahthe IIC was generally
peaceful and informal. Until the issuance of a lEvgarning in 2008, the
establishment had not received any notice nor fopmaalties in 15 years. Inspectors
were not keen on circumventing their contact pessairthe plant in order to obtain
information: they did not attend the meetings Hsldafety representatives to discuss
health and safety problems in the establishmespiite of being regularly invited.
Inspectors also remained responsive to informalests from their contact persons in
the establishment. Remarkably, on all of theseaspmspectors did not follow
repeated demands by the Ministry of Environment tingy should be more distant
and formaf*

Similarly, the establishment had always discussedptiance issues directly with the
inspector and had not contacted pinefectureor the media, although this was not an
uncommon way for similar establishments to pushafbetter deal. Dialogue was
seen as easy because both parties shared a comasigrdund: ‘he’s an engineer,
it's easy to discuss with him’ (HSE manager). Theese clear differences in
resources between the IIC and the establishmentatter having far more
competences to address safety issues. Howevergerandid not push their
advantage, and had an open and responsive attitnde¢hey would keep as long as
regulation did not threaten the plant's developniént

In sum, both sides had a very positive idea ofr tfeationship: ‘transparent’ (Senior
Inspector; HSE manager), ‘one respects the otlsemipr Inspector), ‘one has
confidence’ (Senior Inspector), ‘everything is gpion very well’ (HSE manager,
plant director), ‘there are no pitfalls’ (Seniosrector).

The organization’s responses to state regulation

To external observers and regulators, the regulated appeared to be both a
compliant and safe organization.

In addition to a record of 15 years of continuotadpction without notices or
penalties, records showed it had not experiencgaramor or major incident for the
last 20 years or so. For one of the inspectorspldma’s performance was what you
would expect from an American company.

That is the culture of American groups. One feletd behind there is a rather
voluntary policy. ... [O]ne feels they have a safailture and that they like to
have plants that are clean regulation wise. (Jungpector)

L In the late 1990s the Ministry had imposed newsb tackle what was perceived to be a pattern of
too close relationships between inspectors andatsgliorganizations. That, however, ‘did not
change anything’ (HSE manager): dialogue continued.

22 The slowness of regulatory procedures, espeqeliynit renewals, was seen as a potential problem:
‘[If a new permit procedure had had to be undema®the result of a transfer of activity from one
other unit to the plant,] | think we would have gdnrther, we would have kicked over the traces.
Otherwise the activity would have gone elsewhat#SKE manager).

10



Managers were indeed concerned about avoiding fiesfdi The director and HSE
manager also considered corporate standards t@tedatailed and demanding than
major hazard regulation, therefore the impact efl#ttter on the firm was minimal.
For instance, changes triggered by regulatory ictspes were ‘minor stuff’ (HSE
manager). For inspectors as well, the company kad proactive and was therefore
frequently ahead of major hazard regulation.

However, the regulated organization did not do e with regulation on the
prevention of spills and releases, the managenfentiostrial waste and the
rehabilitation of polluted sites, also enforcectlhy I1IC and the same individual
inspectors. For some time, US Chem had been irchm@fathe limits for toxic
releases in the atmosphere and pollutants in thdpeiver. The Inspectorate was
clearly aware but issued neither notices nor pesalonly recommendations.

With regard to spills and discharges in water, [Ci#m] standards are much
less precise than public regulation. Since foreweget recommendations in
terms of air releases of toxic products. ... imief releases in water, there is
nothing, there’s a gap in [US Chem] standard3here French regulation has
an impact on us. (HSE manager)

In terms of air pollution, non-compliance was ackieziged by the IIC but not
penalized. In terms of water pollution, standarad been negotiated in order to
accommodate the plant’s production targets.

HSE manager: ... there were standards for releasks river that we would
not have been able to comply with ... We realizedwould
not make it so we presented a case saying: thergjom’'t be
able to make it. So that was the object of discusswith the
[IC at the time, and there were also the navigasenvices
that came in, and it led to a new document, a cemphtary
one, which deleted a few mistakes from the fornoaudent,
and introduced new limits for releases.

Interviewer: ... that were compatible with theiaty?

HSE manager: Yes, that's it. ... That was not duma table corner. ... We
had included release standards that were a functitre
river’s flow.

Remarkably, these different responses to stats mage correlated to corporate
standards. On major hazards, US Chem standardsweeeedetailed and more
demanding than public rules, therefore overallgrantinces on these issues were
good or better than regulatory expectations. Howexereleases in the air and water
environment, state rules clearly exceeded corpatatedards, and were either the
subject of negotiations to accommodate the form@raoduction needs, or they were
repeatedly violated.

2 For now | have never had any notice. | hope It last like that for a long time’ (HSE managet). *
am convinced that there are businesses whosegtmaliait for the notice to do something ... Tlsat i
not our case.” (HSE manager)
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The organization’s reporting policy

The plant was required by law to communicate variotormation to the
Inspectorate, and chiefly hazard studies when stibgniapplications for renewing its
authorization. The plant was praised by the Ingpat® for taking this latter
requirement seriously:

There’s always a tendency for safety cases to berastrative paperwork
rather than the studies the regulation requiredt JUS Chem] when they do
a case it's a study and not a file of administetiequirements that had to be
done carelessly to make the administration contérgpector)

Managers also self-reported minor problems: pallgiées, problems in complying
with certain requirements, or modifications to fiiemises undertaken without proper
authorization. Progress on these matters was ahieformally, the Inspectorate
privileging dialogue over retribution, or simplyilfag to react. In any case, self-
reporting minor problems apparently contributethi® company’s image of
transparency.

One feels that, fundamentally, each time, these gtryve for transparency. |
do think this is the case of [US Chem] ... andrnit$ always the case with
chemical industries. (Senior Inspector)

This reputation was reinforced by the company’saptive communication strategy
towards residents, elected officials, and NGOsuigznl in a forum set up by the
company. Managers also avoided interacting with beasof the public in other
terms than their own. For instance, on a publictmgehat might have been
organized by the city mayor to discuss safety issased by the plant:

| went to see the mayor, and | asked him what reguing to do. ... After
discussion and further thinking he told me thatc@mmunicate enough. So he
does not see the point of organizing this publieting ... because he fears
that there would be some... trouble-makers | wealg who would

completely tear apart the meeting. That is therislg... that we offer to some,
and in particular to people not always well intengd, to have others talk
about them and to make a lot of harm to Frenchstrgu(Director)

This reveals a careful management of the informatiteased to outsiders so as to
always present the plant in a favourable I&fiEhe establishment resembled the
‘environmental strategists’ identified by Gunninghat al. (2003): proactive firms
working on their relationship with outsiders to véind maintain a reputation for
honesty and reliability, but carefully withholdipgtentially risky information.

It is in light of these various traits that the angzation’s management of two
successive events should be considered.

%4 The plant had experienced a major incident iretiidy 1980%eforeit was bought by US Chem:
‘It's important to say it ... must not put that thre back of [US Chem].” (HSE manager)
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The events and the organization’s response

Both events originated inside a process vessehghiating device that was to control
certain parameters of the chemical reaction failetie first case due to a power cut,
and in the second due to a failure of a softwarepmment, the chemical reaction
became uncontrollable. However, the rest of thegss chain was well designed:
substances ended up in a catch t@rdqd part of the (toxic) gas produced in the
process was filtered through a fume scrub@nly a small quantity of gas was
eventually released. These events share simikutith numerous other significant
incidents in the industry (HSL 2003). They broughidence of a flaw in the design
that engineers had apparently not detected. Thexdiad the agitator’s failure been
combined with failures of other critical safeguaralsy one of these incidents could
have contributed to a ‘normal accident’ (Perrow2)9@ release of a large quantity of
toxic gas (Fig. 1).

Figurel: Schematics of an accidental scenario of loss of containment, and the safety barriers
designed to prevent it (in green), applicable to the process where the events took
place (in Le Coze and Dupré 2006)

2. Software lock based on
values comparison

1. Products
checked by
operators

Various possible

erroneous actions (too
much product, wrong
product etc) 5. Quench 7. Catch tank

v ano} 15 poslslble Runaway Rupture of Release of
technical failures OR . .

. reaction vessel toxic gases
leading to heat excess

(failure of heating
system) 3. Software

lock on high 6. Rupture Disc 8. Scrubber
temperature

Various possible
technical failures
leading to lack of heat
transfer during reaction

due to agitator stopping
(electric failure, engine

failure etc) 4. Alarm

system

These were clearly what French regulatory autksritallincidents since there had
been ‘effects’ (rising heat and excessive presshut)only small ‘consequences’.

%5 A catch tank is a volume designed for collectingstances under pressure in case of an
uncontrollable reaction.

%6 A fume scrubber operates like a filter for theatreent of gas released in case of high pressutein
catch tank.
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However, these events also had the characterndtecaear miss’ as a clear accidental
path had been taken but with the accident averted.

Several things happened in the follow-up of thesnts:

* Repairs were carried out to replace parts thategth damaged such as
ruptured discs, and to resume production shortly.

« The events were reported internally and at grouelJ@nd recorded in an
internal registry.

* The parent company’s response to the event re@atovsend a safety expert
from the United States to France who provided ingjiim root cause
analysid” and then returned home. The training was not bpiin. It was
almost as if it had never happened (Dupré et &19R0

e The head of the research team was asked to beginsaltancy mission to
elaborate technical solutions to prevent a sinfidduare.

* Last but not least, none of the two events — whith not raised concern from
the part of outsiders — was reported to the Ingpatd.

There is little doubt that managers at the plaetwkof their regulatory obligation to
report the events. During fieldwork | had had tippartunity of finding them well
versed in their legal obligations but also in timatis of these same obligations. For
instance, the plant’s director corrected me oncerfentioning inaccurately the
particulars of a new obligation voted in 2003, resfing top tier establishments to
communicate information to the public. SimilarlgetHSE manager could spell out
the differences between corporate standards atedrsias on a variety of issues, and
mentioned obligations that did not make much sanserms of risk but had to be
complied with nonethele<8 Therefore, the hypothesis of non-compliance due to
ignorance or misunderstanding does not appear soiyeorted there, although it may
be relevant in many other instances of non-repgrtin

Interpreting non-compliance

Several lines of interpretation can be substarttiafbey are not necessarily exclusive
to each other.

Excessive optimism

Interviews carried out within the organization by Dupré and J.C. Le Coze revealed
that several members of the organization saw tkatsun an optimistic way in that
they were viewed as a proof of strength rather thaakness. Although they occurred
successively on the same spot and therefore apgplesly to recur in the near future,

" Root cause analysis refers to a range of inveagiigéechniques, principally reactive ones, to see
beyond the symptoms or immediately visible causesdncident, and to identify the many causes
that may have contributed to it, such as probleha®sign (including ‘barriers’), organization,
environment, or management.

8 There’s a unit operating illegally. It isn’t mugh is a cooling unit. It's been added to the amlon
for authorization that we made ... But that's beparating completely illegally since 2002-2003.
The IIC knows it. But risks on these units are eaistent. ... But it's one of the categories of
installations classée$ should have an authorization, and | don't hame’ (HSE manager).
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the events had also been unsolicited tests faminestness of the safety system
(catch tank, rupture disks, scrubber). A positiyshad imposed itself, denying the
problems uncovered.

Thus, the failure to report the events to the Ingpate might have been a non-
decision (Anderson 2000). Without direct observatiof the events unfolding within
the organization at the time, it is impossible éafrm or rebutt this interpretation
with direct evidence. However, the decision to #rootsiders in a consulting mission
to find solutions to the weak point uncovered by iticidents contradicts the ‘non-
decision’ thesis. Remarkably, the interventionraf tesearch team in the premises
was clearly taken as an opportunity by some masagealso address the problems
raised by the events. The intervention of an exjpenh the parent company had failed
to trigger such a reflection, suggesting that actathin the organization resisted the
attempts of others to challenge the design headhaum, rather than a community
plagued by groupthink, the organization appeareuiéed in the way it made sense of
the incidents. Some of the power struggles thatdata(2000) mentions as important
factors behind responses to regulation may have aieglay.

‘Not in our culture’

One of the explicit reasons for not reporting tha@dents was that it was ‘not in [the
organization’s] culture to report that’ (HSE mangg€orporate standards required
internal reporting of untoward events, but did remjuire external reporting. In other
words, the reporting failure fits the pattern agpdtin the organization’s responses to
other state rules: all state rules covered by gatpcstandards were complied with.
For those that were not, compliance was negotiatethere was no compliance. |

will come back to this later.

Concerns over the regulator’s response

The second explicit reason for not reporting wasfarence made by the HSE
manager to another case. The HSE manager knewwrf @lant in another region of
France, also owned by US Chem, where an eventéwd ieported to the local
inspector. The inspector’s response had been feadgroduction. The inspector’s
hierarchy had then refused for a while to authomegaimption of production. Thus,
self-repz)gorting was presented as too costly fooitld yield disruption to production
output:

The case quoted by the HSE manager was actuadiythé events and the reporting
failure it served to justify. The evidence ratheggests that managers did not
consider there was much at risk if the inspectamed about the events well after
they had occurred: outsiders (the research teathbéan informed, and the events
were also registered in the internal registry ohtecal incidents which is accessible
to the Inspectorate. This was confirmed after #search project formally ended
when a quasi identical event took place and wasrteg to the inspector not by the
management but by an operator. The HSE managejubigined his failure to report
the event to the inspector and avoided penaltesefiting from the inspector’'s

29 Similarly, one of the respondents to the surveslysis mentioned earlier added on the questionnaire
that he would ‘never again’ report an incident, #mat his most important rationale when responding
to regulation was to avoid ‘the financial costaafuspension of production’.
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attention to the company’s goals and from relatitnegulatory capital’
(Gunningham et al. 2003: 51) accumulated in nuneerepeated encounters.

| had to use two lines of argumentation. Accordimgorporate [standards],
this is not an incident with an environmental intpsince everything was
contained. | also used in my discussion with ttspéttor the case of our other
plant [where activity had been suspended follovael-reporting]. ...
Fortunately my relations with him were not strain@dSE manager)

The example of the twin plant where production saspended following reporting
hints also at the importance managers gave to ptimthugoals. Prioritizing
production was institutionalized in US Chem’s pylaf competition between
production units, and it was clearly at play in tiegotiation of more lenient
standards, as mentioned earlier.

Protecting the firm’s reputation

Finally, not reporting the incidents was also melwith the more general reporting
policy of the plant described earlier. Managersenmotecting the plant from possibly
hostile outsiders, and they were also protectiegrtrage of a very safe organization
that they had built over the years. Indeed, noontapg the incidents could help
sustain the organization’s trustworthiness, singsttis produced and sustained by
‘signs’ or ‘signals’ (Bacharach and Gambetta 2Q0dgdenberg 2000): parties show
each other that they are worthy of the other’sttamsl, correlatively, avoid showing
that they are unworthy of it.

Discussion

In agreement with the business compliance liteeaund contrary to the common view
of business motivations, the empirical evidencayests that a mix of internal (power
struggles, optimistic sensemaking, organizationigsrand penalties, production goals)
and external (reputation, costs of bad publicityhbgtile outsiders, costs of a negative
response by the inspector) factors contributetgatganization’s failure to report. The
relative weight of each of these factors cannadsessed easily. However, the
evidence suggests that the organization’s behafitted into a pattern of reporting
practices and responses to regulation, themsehkesllto the regulatory context, the
relationship with the regulator, and the compasglé-regulation.

The correlation between the degree of overlap Etwerporate standards and state
rules on the one hand, and the response to stateanithe other hand is striking. There
was a tendency to challenge state rules if theyt eyond or contradicted corporate
standards. Self-reporting events to regulators)ikescompliance with other

obligations that did not fit in the plant’s seligtdation, appeared to depend on much
weaker supports than obligations and expectatimstgutionalized in corporate rules.

I would like to suggest the following interpretatitor this pattern. It is well known
that individuals cannot attend equally to all issuRather, issues are attended
selectively. Organizations tend to be structuredi @iganizational rules tend to be
developed so as to channel attention on specfiies (Rerup 2009). This is, for
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example, one of the effects of institutionalizedhpetition between production units
to focus managers’ attention on production problantstargets. Similarly, internal
audits repeatedly focus the personnel’s attentiroonasporate standards and the
necessity to comply with them. In other words, oigational processes do not only
affect cognition by allocating attention to certaspects and away from others, they
also influence motivations. Such an interplay bemveotivation and cognition has
been hypothesized and demonstrated in social ppghexperiments (Kruglanski et
al. 2002). There is no reason to think that thkuérfce of state regulation on the
motivations of regulatees may not operate in timeestashion. Inspections, threats of
penalties or promises of rewards also attemptptuca the attention of regulatees and
therefore have some influence on their motivati@&tgenne 2010).

Hence, individuals within organizations are subjecit least two different streams of
rules and enforcement practices, both competing fonited resource: attention. This
impacts on the motivations to respond to expeactatiormulated in either corporate
or state rules. And it boils down to a simple andespread observation: given the
limited resources of external controllers to overam organization’s premises, there
is little chance that they could be as successfalrganizations themselves in
capturing the attention and structuring the motoreg of individuals within these
organizations. This explains why operators withigamizations are often unaware or
not conscious of state rules that apply to thent.tBig also supports the idea that self-
regulation could solve problems of regulatory caampte: by including regulatory
goals in corporate rules, self-regulation might mmedgulatory goals a prominent
aspect in the set of motivations pursued by indiald working within business
organizations (Hutter 2001).

However, as the case study suggests, there is asitbev if corporate self-regulation
does not overlap with state regulation, then tinaheoften be only weak motivations
to comply with state rules exceeding or contradgtorporate rules. To comply with
corporate standards was an important goal forttféat the plant, and so was the
goal to keep production going, because both weeagthened by very detailed
organizational rules, frequent training, and preessof monitoring and enforcement.
Even the goal to keep outsiders at bay was in aimsiutionalized in organizational
rules, with established procedures and a forum auitisiders. By contrast, the
competing goal to comply with more demanding stakes only came afterwards,
receiving less attention and effort. For exampistesrules on releases or incident
self-reporting were responded to with only wealdgifive or negative motivations.

Conclusion

A case study can only be a first step to understgrnglich a phenomenon as
compliance or non-compliance with incident selfendimg rules. Yet, this paper has
contributed in its own way to three different stresaof literature and can pave the
way for more extensive research into the issues Titst attempt to interpret the
motivations behind failure to self-report incidehtss come to at least three
conclusions.

» As other forms of business (non)compliance, respois self-reporting rules
appear to be the product of multiple factors, boternal and external to the
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organization. Accordingly, motivations to self-repontoward events or not
can be numerous. It is remarkable that the feaeaglties linked to a
reporting failure appeared negligible in comparisoth other factors.

« Self-reporting appears to have an ambivalent rdtteer straightforward
relationship with ‘trust’. On the one hand, selpoeting positive information
(e.g. hazard studies) and mildly negative infororagsmall violations, small
problems that have been solved) can contributefitongs trustworthiness. On
the other hand, publicity of untoward events thdesar to have more serious
implications may be seen as reputational damagerefdre, organizations
that willingly self-report positive or mildly negaé information may be also
willingly hiding information on more important evisrsuch as near misses.

» Paradoxically, motivations for complying with se#fporting rules may be too
weak because those for complying with corporatedstads may be strong.
When self-regulation is operating successfullyntb&te rules exceeding or
conflicting with organizational rules may be resged to opportunistically,
and therefore the level of compliance with stategunay be low.

Whether these conclusions may hold for a greateren of cases is a question
further empirical research will answer. These cosidns may lead to a tentative
recommendation for practitioners: to improve sefarting of untoward events by
businesses to external controllers, external regprules should become integral to
the industry’s corporate standards as, for instandde Norwegian giant energy
company Statoil (Berentsen and Holmboe 2004).
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