GREEK PUBLIC POLICY IN LAND PRIVATIZATION
|. INTRODUCTION

Drastic State interventionism in the sphere of economic activity first appears and starts to
expand on an international scale during the 1930s, right after the Depression and becomes a fact during
the post World War Il era after Keynesian economic principles become universally accepted
(Anastopoulos, 1982: 14). State interventionism attempted to fight against economic crises and the
consequent economic uncertainty. Added to these economic crises was the destruction that followed in
the wake of two World Wars and the overwhelming need for economic restructuring and growth. Thus, it
was widely believed by all, with the exception of those countries that had opted for a purely State-driven
economy that the State should intervene in the economy, aiming not only at regulating, but also at

actively helping to restructure the financial sector (Tsironas, 2006:22)

The specific nature of State interventionism in the economy was mainly based on the idea that
certain activities of purely private initiative must, in the general interest of the whole economy, not only
be supervised by the State, but also be carried out by it. It is not possible for a modern interventionist
State to achieve in goals of this nature by merely regulating and guiding the economy, no matter how
systematically this is done. Due to this, the creation of the public business sector became an important

instrument in implementing the aforementioned goals of fiscal policy (Tsironas: 2006).

However, the constant and radical changes of the past few years in the international economic
and social scene have brought to the limelight new problems afflicting national economies. The
difficulties encountered when attempting to solve these financial problems were mainly attributed to
State interventionism in the economy. A sweeping series of structural reforms to the State penetration in
the economy was suggested as a solution. However, the overall resolution of the problems encountered
in entire sectors of industry was not connected to the interventional State per se, but to a specific aspect
of it, that of the State as a business entity. Thus, it became evident that there was a need to redefine the
public business sector and the gradual reconfiguration of the traditional administrative structure was
attempted (Thurow, 1997: 41).

It was these beliefs as well as the past and present plans to put these beliefs into effect that
have had a major influence on the administrative structure of the world’s developed and developing
countries. The adjustment of the State under these new conditions was based on beliefs that held that
the main medium for pursuing this goal was the reduction of State business plans and the reduction of
the size of State business activity. The suggested solution and the idea behind it led to the formulation
of a new concept in the fields of economic and political sciences, namely, that of privatization (Tsironas,
2006).



For the past 20 to 25 years global political and economic developments have significantly
affected contemporary approaches to public funds administration, which include public property. Indeed,
with the worldwide trend of reducing State business plans, there has been growing awareness of the
value of public property as a productive capital good and the attempt to privatize it by adopting the

practices of the private sector.

The administration of public property is dependent on the growth model employed by each
social organization, which, in turn, is dependent on the set of values employed by the political body
governing said organization. Thus, in order to better understand the trends and selected modes of
exploiting public property, the study of the prevalent trends in the science of political economy during
the execution of State governance is required. Through the application of new theories in the sector of
political economy, aspects of political choices of State administration come to light, which, if properly

documented and evaluated, can help optimize the process of fulfilling the needs of society.

Il. MODERN TRENDS IN PARAMETERS SHAPING POLITICAL EXECUTIVE POWER OPTIONS:

1. THE THEORIES OF PUBLIC CHOICE AND RENT SEEKING AS A REACTION TO THE THEORETICAL
MODELS OF CLASSICAL POLITICAL SCIENCE:

For Puritans, the public interest is merely the sum of individuals’ wealth, happiness and
avoidance of pain. “The “New Right” theory revived these principles in the late twentieth century. The
dominant values to be promoted by public administrators must be frugality in the use of public resources
and encouraging individuals to provide for themselves. The public interest is thus ensuring that
individuals behave rationally, minimizing state interference. Individuals for their part must minimize the
demands they make on the state. In consequence, public servants must be trained to adopt and
implement a minimalist philosophy of government, including strict frugality and intervening in markets

and individuals’ pursuit of happiness as little as possible” (Elcock H., 2006 : 103 - 105).

On both sides of the Atlantic, neo — conservatives have adopted this individualistic approach.
Individuals must be set free to determine, protect and promote their own interests: Margaret Thatcher
famously declared that “There is no such thing as society: only individuals and families”. From this
individualistic view of the motivations of politicians and bureaucrats has followed a belief that only by
adopting commercial practices will governments, ministers and public servants alike achieve the

business virtues of economy, efficiency and effectiveness (Pollit, 1990).

The result of the above mentioned view of the public interest is the appearance of theories that
reject the existence of a collective interest and consequently, the ability of politicians to act for it. From

theses notions derive the theories of public choice and rent — seeking. Theses theories regard all
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individuals, including ministers and bureaucrats, as self-interested rational maximisers, whose only
motive is to further their individual self - interests in gaining votes, power and money. These theories
aim at the critical examination of the factors that shape the choices taken by the political executive
power, as these are defined by the traditional models of political science theoreticians. In this manner,
the motives of political executive power are questioned and private initiative is highlighted as the most

suitable for administering public property.

More specifically, the contemporary theorists of political science question the policy
conclusions whose implementation has customarily been treated as the responsibility of a government
whose own behavior lies outside the scope of analysis. The basic shortcoming of neo-classical
economics lies in the fragmented definition of the decision-making environment within which individual
decisions are taken (Jack Wiseman, 1990: 105 — 106).

“The most general and effective destruction of neo — classical economics comes from the
development of concepts of public choice, which have evolved since the publication of The Calculus of
Consent (Buchanan, J.M. and Tullock, G., 1962), along with the theory of rent — seeking. The essential
criticism is the restriction of the area of interest to choice — through — markets generates policy
conclusions which are assumed to be implemented by a government whose characteristics lie outside
the scope of the analysis. By default, that is, the instrument of policy — implementation is assumed to be
omni competent and costless. Emerging from dissatisfaction with this, the fundamental contribution of
public choice is the insistence upon the fact that the political process and its institutions (constitutions,
governments, bureaucrats) are themselves aspects of a general choice-process and are at least in part
substitutable for or complementary to the process of choice — through — markets which is the embracing
concern of the neo — classical model. (Jack Wiseman, 1990: 106). This seems to constitute a clear
break with the earlier tradition in that it appears to reject the possibility that any useful notions of “social
efficiency” or associated recommendations for public policy can be derived from the study of choice —
through — markets on the implicit assumption that the functioning of all other choice - related institutions

is both costless and flawless.”

Besides, having applied micro-economic logic to politics, theorists of rent seeking (Felkins L.,
http://perspicuity.net/sd/pub-choice.html) have concluded that while individual interest leads to sound
results where the market is concerned, where policy is concerned, it might lead to incorrect political
decisions. Serving individual interest often creates different groups of voters, politicians, bureaucrats
and power lobbies that strive to get the State to pass legislature favorable for them. Serving the
individual interest favors public interest where the rights of the individual are concerned, but rarely

where the common good is concerned.

The dogmatic constructs of the new theorists of political science further specialize when they

try to derive conclusions from the choices made by the political executive power during the
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administration of public property. Thus, in an attempt to empower the international trend for privatizing
public property, they lay down the ideological background for this process in order to present it as the
most suitable means for bolstering a flagging economy. This also justifies the special interest generated
by the application of the theoretical constructs of the new political economy in the matter of

administrating public property.

2. THE THEORETICAL CONSTRUCTS OF THE NEW POLITICAL ECONOMY CONCERNING THE
ADMINISTRATION OF PUBLIC PROPERTY:

Based on the considerable differences in country experiences, it seems plausible that efforts to
achieve efficiency gains are not the sole driving force of changes in national property arrangements. In
the short run, market forces apparently do not automatically erode those inefficient property structures,
which impede the most efficient use of scare resources. This runs counter to the economic approach of
institutional change, which assumes that the aim of efficiency gains is the major driving force of
institutional change (Demsets 1967, North 1981). That is why it is advisable to look more closely at the
political economy of privatization. In this context, it becomes important to identify the societal forces and
their respective incentives and constraints that determine the direction and the degree of changes in
property rights arrangements. The political theory of institutional change interprets existing institutions
as the result of interests and strategies of political decision — makers and major interest groups

involved.

According to Libecap (1989), the political negotiation processes are a main element in the
creation of property rights. The direction and quality of institutional change are a result of the interaction
between the political programs offered by the government and the demand for public goods or transfers
from various interest groups. Depending on which actors primarily influence the direction and quality of
institutional change, one can further differentiate between considerations based on the public-choice
theory and the rent seeking theory. Both theoretical branches are integrated here within one model,
assuming that de facto privatization is determined by the interplay between demand and supply of

political programs (Opper S., 2004 : 565).

Decisions regarding changes in formal institutions, such as the privatization of state — owned
land, are taken at the legislative and executive level, providing politicians and bureaucrats with central
decision — making and implementation power. The public choice perspective of institutional change
postulates that political decision — makers do not only serve the general public and maximize societal
welfare but also tend to pursue rent — seeking activities (Buchanan, James M., Tollison R., Tullock G.,
1980) and serve their personal interests (Shleifer, Andrei and Vishny R., 1994 : 111-132). It is in this
sense that Shapiro and Willig (1990) assume that politicians maximize a utility function that represents a

weighted average of social welfare and personal benefits. Personal benefits can result from patronage



and rent — seeking activities, but can also be achieved by favoring certain interest groups to maximize

political support.

State — owned land serve as an important means to redistribute wealth from the common pool
to state actors and their preferential subgroups, since direct control rights in enterprise decision —
making at the firm offer changes for low — cost state intervention. On the one hand, the transfer of
wealth through state — owned land is far less transparent than classical redistributive financial
instruments such as taxes and subsidies and therefore meets with less political resistance (Jones,
Leroy P. 1985 : 333-348). On the other hand, the transaction costs of intervention are lowered when
politicians enjoy direct rights of control in the firm (Sappington and Stiglitz 1987). Overall, divestiture of
state — owned land would significantly increase the costs of political intervention and thereby reduce
chances for political control and limit potential benefits for state actors and their supporters (Yarrow G.
1998 : 157-168). Building on the observation that “institutions are not usually created to be socially
efficient, but are created to serve the interests of those with bargaining power to create new rules”
(North D., 1994 : 360), one may assume that politicians have an inherent tendency to avoid out and out
privatization. Recent empirical evidence suggests that politicians in transition economies are indeed
reluctant to privatize (Boycko M., Shleifer A. and Vishny R., 1995) and try to remain involved in
company decision - making (Hellman J. and Schankerman M., 2000). Whether and to what extent
privatization programs get started despite this reluctance depends on both economic and political costs

and structural determinants of the political system.

From the governments point of view, privatization is connected with two distinct types of costs:
1. A loss of political rents, 2. A loss of voters’ support. The cost calculus is dependent upon the
government majority. The extent to which politicians can appropriate political rents at the expense of
social welfare is determined by the amount of discretion they enjoy within the political system. The more
discretionary power politicians hold in decision — making the easier they can pursue opportunistic
policies and the higher the potential political rents from SOEs. Governments holding very strong
maijorities act rather independently and enjoy broader leeway for the discretionary use of SOEs for rent
— seeking activities than governments holding only moderate or weak majorities. Privatization therefore
means the largest loss of political rents for governments holding very strong majorities. This assumption
is consistent with the extreme example of the one — party — regime of the PR of China which - though in
general quite liberal and ideologically unconstrained in terms of market liberalization — has been
reluctant to divest SOEs (Opper, Wong and Hu 2002). On the other hand privatization often entails a
significant loss of jobs in the privatizated enterprises and may thus be costly in terms of voters’ support.
These costs are the highest for small government majorities as they risk being voted out of office in the

next elections.(Sonja Opper, 2004 : 567).



The theoretical view on the best option in administrating public property find practical
application in privatization programs in nations all around the world. Thus, it is of great interest for us to

examine the Greek institutional framework within which political choices are made.

[Il. THE LEGAL AND POLITICAL JUSTIFICATION OF PRIVATIZATION ACCORDING TO THE GREEK INSTITUTIONAL
FRAMEWORK:

Before the 1900s, the Greek State had never directly intervened in the financial sector.
However, at the dawn of the 20t century, it started becoming involved in financial activities, in the
sectors where private initiative was lacking, while outsourcing the public utilities such as transport, water
supply and electricity to either Greek or foreign companies. In the post-war era until the start of the

1990s, there were periods where the public sector expanded, although at different rates each time.

In the mid-1980s, the public sector had directly or indirectly taken over every area of economic
activity. During that time, the constant intervention of the State in shaping the economic reality and, by
extension, accepting the practice of the State directly conducting every type of business activity were a
given. Thus, even today, in Greece the public sector, as it is defined in its broadest legal sense (Article
1 of law 2000/1991), has taken over sectors of financial activity that operate with strict private sector
economic criteria, sectors such as banking credit, insurance, transport, and radio and television
broadcasting. At the same time, State interference also retains the regulatory features of a rather
extensively administered economic system, since interventionism is strong in such sectors such as
industry, tourism and trade. State interference includes virtually all the production sectors, creating
conditions that are definitely oriented towards creating a fairly system of interference, without annulling

the principles of a free market (Tsironas A.,:18).

It is therefore important to examine the basis on which the policy of intervening is employed by
political authority, regarding the statutory framework established by the Greek Constitution. Besides, the
issue concerning the constitutional boundaries imposed on administration while implementing

privatization is an important tool in the research of the semantics of privatization.

A. THE BASIC CONSTITUTIONAL PRINCIPLES AND DIRECTIONS DETERMINING THE POLITICAL CHOICES
DURING THE ADMINISTRATION OF PUBLIC PROPERTY:

Based on the above analysis, it is apparent that privatization is considered worldwide one of
the most important tools in administering the State’s public property. However, while the ability of the
government body to enter into a contract with, as well as bind the society it represents, might seem a
given, in reality when privatizing public property, its choices for conventional actions in this matter must

be strictly regulated by and based on the current Greek statutory framework. However, in order to
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investigate how State interference fits in the context of regulating the economy, what is required is a
study of the nature and character of the Greek economic status quo, in relation to the statutes of the

Constitution.

The Greek Constitution includes certain principles on which the economic status quo is based.
The Greek Constitution prescribes the framework within which the regulatory power of the common
lawmaker can move and moreover, the executive jurisdiction of the central government (Tsironas A.:
27). The most basic elements in defining an economic establishment are the range of exercising and
developing of private fiscal initiative. Pinpointing the ease and extent to which the State can intervene in
financial activities is the basis for defining the economic establishment and classifying it according to
traditional models. The economic provisions in the Constitution, therefore, reveal the guidelines that the

legislators must not trespass.

It should be noted that from a constitutional point of view, there is an essential difference
based on whether it is the State or a private citizen that enters into a contract. When citizens enter into a
contract, they are making use of their contractual freedom, which in effect means that they are using
their personal right to economic freedom. This action is a manifestation of private autonomy. The State,
however, is not a body of constitutional rights or conventional freedoms. Choices made in contractual
actions during the administration of public property are not manifestations of private autonomy, but
actually are subject to the principle of legality, as is every State action. Private citizens do not need any
legal foundation with which to bind themselves through a contract: this freedom derives from a
constitutional right. On the other hand, the choices of the State on this matter are defined by the legal
and constitutional institutional framework and only if these are allowed by law and are within the
boundaries which law stipulates (Kaidatzis A., 2006:65). Since this paper discusses the political
economy for privatization, the research will be limited to the constitutional institutional framework that
defines and limits the political choices available in administrating public property and will not expand into

the particular laws that specialize on the contractual possibilities available to the Greek State.

When considering the institutional framework set by the Greek Constitution, the choices
available for administrating public property cannot be used to carry out radical liberal policies. Indeed,
fiscal activity is planned and coordinated by the political administration, as defined by the provisions of
chapters 1, 2 and 3 of Articles 106 of the Constitution. As a result, the ideological background of the
Greek Constitution is more in line with the theoreticians of social contract, than with the neo-
conservatives. Public interest, according to the Greek Constitution, is the general will which supersedes
the needs of any private economic initiative. From this point of view, the Greek Constitution is closer to
the ideals of Rousseau and far from dealing with the issue, according to the theoreticians of the “New
Right”.



Moreover, the constitutional restrictions according to which private fiscal initiative are not
allowed to engage in activities which would damage national economy do not alleviate the related
obligations the State is obliged to respect the field of private economic activities. It only sets certain
specific and extreme boundaries on the freedom of such activities, especially in sectors that have
aspects of monopoly and serve vital needs of society. Similarly, completely banning the regulatory
powers of the legislator in the field of private financial activity is not constitutionally accepted when it
leaves the general interest and the national economy unprotected and endangers the fruits of economic
freedom with possible irrational choices of private financial initiatives. Thus, the Constitution precludes
certain extreme options concerning the overall status quo of the economy, disallowing the total

nationalization of the economy, or the full liberalization of all economic activities (Tsironas A.:38).

It should be stated at this point that such constitutional obligations function on two levels: on
the one hand, they directly bind administrative bodies, as all the State’s activities including its
contractual activities are subject to the Constitution; on the other hand, constitutional obligations restrict
legislative authority as they require regulation of the contractor’s selection procedure in such a way so
as to safeguard the principle of equality. This contrast is a direct result of the difference in the
constitutional quality between contracts in the public and private sectors. With respect to the latter,
legislators are negatively bound by human rights; therefore, they can only intervene externally, setting
the limits of private autonomy. The opposite holds true of contracts in the public sector, where
contractual liberty is absent and the efficiency of contractual relations requires that choices be made in

accordance to constitutional provisions (Kaidatzis A., 2006: 65).

This also influences the options available in managing public property; the State may be forced
to yield part of its authority. Nevertheless, according to the relevant case law by the Council of State
(CoS), the public sector cannot enter into a contract for activities that according to the Greek
Constitution fall under the direct and exclusive jurisdiction of the State. Typical examples include
national defense, law enforcement and the execution of justice or the penalties imposed by authorized
courts. The Constitution offers more details as to what these activities are. There are three criteria that
can help us define the activities that, according to the Constitution, fall under the direct and exclusive
jurisdiction of the State: firstly, exercising public authority; secondly, public authority exercised as part of

the social state; and thirdly, all those activities referred to in the CoS relevant case law.

All the above, in conjunction with the scope and content of the constitutional protection granted
to private economic initiative, lead to the conclusion that the current Constitution does not enforce an
exclusively free market economy. The restrictions imposed on business activity by legislation and
regulation, as well as the direct intervention in the function of private enterprises, are considered
constitutional State intervention. Naturally, these factors are in no way sufficient to define the Greek

economic system as a purely public economy. However, they are sufficient to shake the belief that the



Greek constitutional order, that tolerates State penetration in private economic initiative to such a
degree, provides for a pure free market economy. Hence, a more consistent view would be to say that
the Greek economic system presents several elements characteristic of a mixed economy — a

statement supported by the prevailing view as well as case law.

It is, therefore, obvious that the Constitution grants individual legislators a relevant freedom of
action, in other words, a wide discriminationary power to tackle economic problems and shape broader
economic policies. In this respect, the Greek Constitution could be characterized as neutral, since it
does not restrict economic policy makers, but allows them the freedom to choose the policy they
consider more appropriate to the given situation (Manesi A.- Manitaki A, : 1204). Given that the
constitutional guarantees of individual rights and the social state are not infringed upon, it follows that
the Greek Constitution can be characterized as open with respect to economic policy and the economic
regime in general (Manitaki A., 1994: 1204).

However, the view that the Constitution is economically neutral is steadily being abandoned (H.
- H.Rupp, :101). Even if the Constitution does not include special provisions that enforce a particular
economic regime, it cannot be considered economically and politically neutral. Besides, the critical
element that defines the character of an economic regime is no longer the balance of relations between
production and ownership, as defined by constitutional economic provisions, but the constitutional
balance between individual liberties and the corresponding State powers. The constitutionally protected
economic regime attempts to strike a compromise between two extremes: on the one hand, there is the
legal field pertaining to enjoying economic freedom and expressing private economic initiative, and on
the other hand there is the field of State intervention, within which the State attempts to coordinate the
economy and safeguard public interest. The State’s most important means of imposing power is

economic penetration and participation in business activities (Tsironas A., : 43).

Taking into account the particular balance between economic rights and their restrictions, one
could claim that the Greek Constitution allows for the enjoyment of economic freedom in a mixed liberal
economy. It also makes provisions for exercising private economic initiative in a liberal interventionist
economic regime. However, any political position that drastically departs from the current economic
regime, regardless of whether it leans towards extreme liberalism or towards an entirely State-run
economy, is incompatible with the Constitution. It follows that the management of public property must

be practiced within the framework of neither a purely liberal nor a purely interventionist economic policy.
B. POLITICAL RESTRICTIONS ON PUBLIC PROPERTY MANAGEMENT

The Constitution is the main agent of imposing political restrictions on public property
management. It is mainly provisions on individual rights that restrict absolute State authority with

respect to political strategy development.



In particular paragraph 1 of Article 2 and paragraph 1 Article 5 of the Constitution prescribe
respect towards the value of the human being, individuals’ rights to freely develop their personalities
and participate in the social, economic and political life of the country, provided they do not infringe
upon the rights of others, the Constitution and good usages. While not expressly establishing citizens’
right to economic freedom, these provisions, nevertheless, force the State to take into account and
protect private economic activity while exercising its political power. Indeed, the Constitution does not
contain any provisions proclaiming the protection of economic freedom as an individual right against
State intervention. However, the aforementioned provisions of the present Constitution clearly establish
individuals’ participation in the economic life of their country and offer a most solid foundation for the

protection of economic freedom.

The Constitution establishes private economic initiative by laying the foundations of and
providing for economic freedom. By making a special mention of the freedom of private economic
initiative, the constitutional legislator restricts both State interventionism and private initiative itself.
Hence, State interventionism is obliged to move within the limits deemed absolutely necessary to
safeguard public interest. On the other hand, it may set limitations on economic freedom with the sole

purpose of ensuring economic development in all sectors of the national economy.

In addition, according to Article 25, paragraphs 1, 2 and 3 of the Constitution, the rights of man
as an individual and as a member of the society, as well as the principle of the social state based on the
rule of law are guaranteed by the State. Any constitutionally accepted restrictions on these rights are
provided for either by the Constitution or by law, provided that the restriction is subject to statute. The
recognition and protection of the fundamental and inalienable rights of man by the State aim at

achieving social progress in freedom and justice. The abusive exercise of rights is not permitted.

Furthermore, Article 24, paragraphs 1 and 2 place special emphasis on the determination of
planning policy in Greece. According to these provisions, the protection of the natural and cultural
environment constitutes a duty of the State and the right of every citizen. In particular, the master plan
of the country and the arrangement, development and urbanisation is under the regulatory authority and
the control of the State. Hence, when managing public property, policy makers should take into account

the established spatial planning policy and protect it against private initiative intervention.

Lastly, Article 17 establishes the human right to own property. In particular, paragraph 2 states
that no one shall be deprived of property except for public benefit which must be duly proven, when

and as specified by statute and always following full compensation.

The constitutional provisions that directly or indirectly regulate the Greek economic life
demonstrate that the constitutional legislator restricts participation in the economic life of the country,

without, however, defining the form of this activity. Hence, whereas the dominant view accepts the

10



constitutional provision of economic freedom subject to statute, legislators retain broad discretionary
power to impose certain restrictions. Certain restrictions are based on general, broad and often vague
expressions lacking a specific regulatory content; however, these expressions are not without value, as
they leave the constitutional provisions open to interpretation according to the prevailing sociopolitical
views on social reality (Tsironas A., : 34-35.) In fact, it is often the case nowadays that Greek case law
takes into account constitutional mandates and sets further limitations on the management of public
property, restricting the latter and demanding respect for private economic freedom. A useful case in

point is the example of the Greek National Tourism Organization (GNTO).

The Greek National Tourism Organisation (GNTO) is the most important owner of valuable
state — owned tourist properties in Greece. Its ‘private’ properties are a valuable resource of multi-
faceted significance on the national, regional, economic and social level. The issue that arises from the
recent legal precedent relating to properties which have come into the property of GNTO after the
completion of compulsory expropriation in its favour is particularly important. Several of these properties
have not been developed over a long period of time and, as such, it is possible to expect a lifting of the
relevant compulsory expropriations, provided this is requested by their initial owners. In this way,
however, both GNTO and TD Co (the first state-owned company that has undertaken to manage and
develop the numerous assets owned by GNTO founded in 1998) could loose their rights over either an
entire property or part of it. Even in the case that TD Co looses its right over a part of a property, its
development becomes extremely complicated, as the entire site is broken into pieces because of the
existence within it of certain privately owned properties. Serious issues arose during the development of
the properties acquired by GNTO through compulsory expropriation. Interpreting the Constitution and
the law, the State Council argues that the Administration is obliged to lift a concluded expropriation,
when it becomes obvious that an expropriated property has not been used for the purpose for which it
was expropriated or for another cause of public benefit. Also, the revocation is enforced when a long
time has passed and the public body has unjustifiably remained inactive for the realisation of the initial
cause for the expropriation or for another cause of public benefit. In these cases, according to the
legislation of the State Council, the Administration is obliged to lift the concluded compulsory
expropriation as long as the owner agrees with it or demands it. Already, in several cases, owners have

succeeded in Court to lift a concluded expropriation by the GNTO.

It is interesting, moreover, to refer to the judgment of an Adviser (Judge) to the State Council,
which was expressed during recommendations made for a case related to the lifting of a completed
expropriation (parts of the particular recommendations have been published in the press). The Adviser
to the State Council also questioned the constitutionality of TD Co’s intention concerning the
development of properties which were acquired through compulsory expropriations. In particular, she

mentioned that TD Co’s aim has shifted, from implementing public tourism policies to an exercise in
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profiteering based on the provision of tourist services and the exploitation of tourist properties. The initial
objective, therefore, for the expropriation has not only been replaced by another, but this new objective
is different from the initial one, since it cannot be accessioned into the framework of public policy by the
State but falls into the realm of profiteering. For this reason, according once again to the adviser, the
assignment of the management and administration of properties which were acquired through
compulsory expropriations to TD Co, is not in keeping with the realization of a public cause. On the
contrary, it suggests the Administration abandoned the implementation of public policy for the

expropriated properties and decided upon their commercial development.

According to the above, the state is faced with an unintentional and contradictory institutional
situation which it created itself, which is as follows: During the 2001 revision of the 1975 Constitution,
and particularly the modifications to article 17 concerming ownership and expropriations, the legislator’s
intentions are clearly in favour of greater protection of the right to private ownership by setting down
stricter rules for the process of expropriation. At the same time, the state wishes to by-pass these
statutory problems and the more general approach concerning the protection of private interests, in
order to proceed with investments in properties acquired through expropriations. All the above are
idiosyncrasies of the Greek political reality, and for this reason, an analysis through examples of the

decisions made in Greek political economy is of special interest.

IV. GREEK POLITICAL ECONOMY'S EMPIRICAL APPROACH TO THE ADMINISTRATION OF PUBLIC
PROPERTY:

A. ADMINISTERING GNTO PUBLIC PROPERTY WITHOUT ZONING OR TOWN PLANNING:

The state and the agencies which represent it, in this case GNTO and TD Co, are planning the
implementation of investments without them falling under a regional plan which would offer further
sanctioning to this policy. Concerning urban planning, most of the country’s regions are not covered by
urban plans which would anticipate the appropriate uses for properties owned by GNTO and would
support the intentions for their development. There was an unsuccessful — for many reasons - attempt
to by-pass this obstacle for some large areas already by 1993 through the implementation of law
2160/1993. Finally, it is a characteristic example that the establishment of the National Tourist Plan was
only assigned in 2006. Consequently, the impression is created that the development of GNTO’s larger
properties adheres solely to financial aims. The aforementioned facts support - to a great extent — the

political, intergovernmental clashes related to the ways of developing GNTO’s land assets.

Besides, Law 3270/2004 outlines the ways of developing GNTO’s property assets under TD
Co’'s management, after recommendations by the Privatizations Committee. At this point the law is
vague as it doesn't define which properties are to be developed through this process. Thus, TD Co is

rendered a purely executive body which implements the Committee’s decisions, which — it must be
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noted — has hired its own independent financial advisor to study the means for the development and the
terms for the privatization of the properties. Consequently, the Ministry of Finance will be given -
potentially — a regulating role connected to the development process of the properties and the

management of the financial proceeds which will occur.

It is therefore apparent that even though there is a pressing need to integrate public property
related to the tourism sector in the productive procedure, such a privatization in Greece is a difficult
undertaking. The problems are considerable and many and cause intense political and judicial
controversies. Through this maze of conflicting interests, the Tourist Development Co. has managed to
institute the privatization of specific public property, without however being able to reach the goals set

by its creators and always in the shadow of the legislature we have previously mentioned.

B. PRIVATIZATIONS ATTEMPTED BY THE TOURIST DEVELOPMENT CO.:

As already said, by the end of 1990s GNTO was looked into the mobilization of its large and
diversified portfolio in real estate assets. The first state-owned company that has undertaken to manage
and develop the numerous assets owned by GNTO was initially founded in 1998 (L. 2636/1998). TD Co
aims at managing and developing assets by mobilizing both international and national funds, and
converting it into a company for administrating subsidiary companies and rental contracts. This public
sector company initially adopted innovative financing techniques such as Public-Private Partnership
schemes to attract international capital, real estate and development expertise. Results are rather poor

to date, as only few following notable projects have been completed.
More specifically:

= 2001 saw the beginning of the privatization of “Mont Parnes”, the sole operating casino in Attica, there
was an international invitation to tender for transferring 49% of the subsidiary company of TD Co, which

managed it, and the management of the casino to a private investor.

= Also in 2001, international invitation to tender were extended for the development of the Attica’s two
marinas. These tenders were completed in 2002 with the signing of the relevant contracts. In the new

joint ventures, in the companies that were created, TD owned 25% of the company shares.

= In 2003, another attempt for privatization was made, concerning the 150-hectare golf course on the
island of Rhodes. The development program included the modernization of the 18-hole golf course, the
construction of high-class hotels with a capacity of 1,000 beds, and 250 tourist residencies. Two
consortiums of domestic and foreign enterprises were dealt in. One of the two consortiums pulled out
and the property was awarded to the Rhodes Riviera Hotel Estate and Golf Development, but the

contract was never signed. Following the Greek national elections in 2004, the new government decided
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to cancel the original tender and issue a new invitation to tender. Till today, this new invitation to tender

has not been issued.

Finally, a few months following the national parliamentary elections in 2004, TD Co was
preparing to floater on the Athens Stock Exchange. Its floatation was cancelled. The two reasons that
were publicized most were: The ethics of granting private individuals the management of public
properties mainly acquired by expropriations with public funds, and illegalities concerning TD Co

management of GNTO properties.

There is a direct link between the dismal results achieved up to today and the theories of public
choice and rent seeking. The Tourist Development Co. is living proof of the viability of these two
theories, and could easily be used by theorists of the new political economy as a case study for the
privatization of public property. The face-off of the two dominant Greek political parties, which do not
aim at achieving the best possible utilization of public property, but rather at garnering influence over the
citizens, initially corroborate the points of the theorists of the new political economy. It could be said,
therefore, that the institutions are not usually put into place for the betterment of society, but rather to

serve the interests of those that seek the power to enforce new rules.
V. CONCLUSION

As has been already discussed, privatization is a new mechanism aimed at fulfilling the duties
of the State, which is characterized by increased participation of private citizens. The cooperation of the
State with the private citizen in order to fulfill the duties of the State is part of the greater trend in which
the State is in transition from possessing the role of producer to a role of guarantor and regulator. This
is proof of the modern trend to adopt the theories of political economy, as they are expressed by the
neo-conservatives. The State entrusts private citizens with carrying out part of its duties — in this case
the administration of public property — without however transferring its responsibility and so without
alienating itself from said duties. The division of labor between the State and citizen also entails the
division of responsibilities between them. Thus, the responsibility for achieving the goals is transferred
to the private citizen, but the State retains its role as a guarantor for the public, safe-guarding goods or
services. At the same time, the State also takes on the responsibility of regulating the private citizens
that are its partners, so as to ensure public interest during the execution of works or the provision of

services.

On the other hand, as far as the Greek reality is concerned, the policy and implementation of
the development of land and of privatizations cause serious and well-grounded objections. These
objections are based on the constitutional right to property which is being violated by state practices
even in cases where the state works in partnership with private individuals, as in the case of the Public-

Private Partnerships. It is however noteworthy than on the issues concerning the means of development
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of these properties, no solution acceptable to the judicial authority has yet been reached by the public

services and TD Co. So, the process of development of these properties remains in abeyance.

It is for this reason that privatization of public property in Greece is progressing at such a slow
rate. The only exception to this is the privatization of public property in the tourism sector, for the
advancement of which the Tourist Development Co. was created. Even in the case of this company,
however, the results are particularly poor. The reason behind these problems can be traced back to the
lack of a coherent centralized policy concerning privatization in general. The opportunistic approach to
privatization is blocked by the Greek constitutional framework, since it lacks research and planning. It is
at this point that there is a possible field of application for the theoretical premises of the new political
economy, and more specifically the theories concerning public choice and rent seeking. These theories
can partially explain the currently feeble results of privatization of public property. It is deemed therefore
of the utmost importance that a centrally organized policy on privatization is put into effect, so that the

problems arising from decisions being taken without planning or cognizant policy can be dealt with.

The inclusion of public tourist property in the productive process is, these days, a necessity,
but also a difficult venture. The issues which arise are numerous and important on social, financial,
political and moral levels and often cause serious friction in Greek society. The present paper is a
simple examination of the institutional aspect of this broad subject. Its importance does not only lay in
the practical difficulties concerning the development of public property. To the extent that the
Constitution forms the country’s statutory map and reflects society’s attitude towards the fundamental
right to property, public or private, the constitutional difficulties which were examined are only part of the
difficulties encountered in the process of the social and financial restructuring of the Greek state and of

Greek society. This is the real point of questioning put forward by this paper.
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Synopsis

Construction dispute resolution in Greece standsaatershed. The underlying partnering
spirit of BOT-PPP schemes in the delivery of langfeastructure projects has not prevented
disputes from occurring. Analysis will report upthe institutional and legal environment of
two dispute regimes: domestic litigation and ingional arbitration. This comparison will
reveal their strengths and weaknesses and helfveeth@ perennial practice question: which
is the most effective. The aim is to distil the eeg®e of arbitration in a new transient
commercial and investment field and disseminate esataveloping perspectives for the
industry and national growth. It is hoped that itl@lementation of the ensuing propositions
will direct private and public bodies involved ihet construction process to fathom their
competitive advantages of the arbitral regime.

Keywords: Arbitration, BOT, Construction, Disputég#tjgation, PPPs.

I ntroduction

The recent economic policy of extroversion has dae way for a flourishing
construction practice. The performance and operatidarge infrastructure projects
has prompted alliances between foreign and dompatites, through the channels
of BOT-PPP schemes. Amidst this internationalisedirenment, conflict will
unavoidably arise. The current dealing of disptitesugh the channels of domestic
litigation is parochial and heavily detrimental tbe parties interests. While
international arbitration is a dispute regime witbmpetitive advantages over
Courts, domestic law-makers and construction imglugblicy-makers have paid
very little attention to the legal environment ifiah this operates. Unfortunately,
the academic interest is also weak.

With a conspicuous lack of intellectual challengessent analysis draws upon the
legal and institutional framework of litigation aadbitration in a comparative way.
A discussion of the level-playing field of thesesmlite regimes will result in
suggestions about the useful development perspsciiv law and construction
practice. Also, construction researchers, pracigise and lawyers involved or ready
to venture this field will be alert to informed c¢bes regarding dispute resolution.

! d.athanasakis@gmul.ac.ukam heavily indebted to His Honour Judge HumpHryd QC for
supervising my Thesis and debating my researctsidearthermore, | wish to devote this paper to
my compatriot Epirotes, in celebration of their elenting inspiration to construction excellence in
Greece and the greater South-eastern Mediterrdreesim.




1 Practice of largeinfrastructure projects

1.1 Ingtitutional background

There are four domestic mainstream constructionstreés: engineering, building,
energy and regeneration. These currently involvgelanfrastructure projects for
the construction of highways, plants, oil-pipes dmakardous waste treatment
facilities! Their institutional background is linked with thencept of development.
Between the 1950s and the 1990s, development wasathrised by excessive
protectionism. Considerable time and money was tspgrithe State to retain the
monopoly and intra-regulatory structures of themsaeam construction industries.

The State viewed construction industry as an iwoldiziist political tool and
constrained the access of foreign contractors awmdstors to large infrastructure
projects. The result of this opaque business enmient was that the importation of
foreign funds was conditional upon the scrutinytlod Greek Government. Also,
agreements between the Greek State and internationtiactors were subjected to
the Greek law of dispute resolution and the scopelaims was delimited for
disputes arising out of administrative acts. Insthmstitutional environment, the
Greek construction industry was fraught with inaeimee of investment policies,
protracted procurement and tendering techniqueslaatdof flexibility in dispute
resolution.

The concept of development has entirely changed twve 1990s. The new
economic policy of extroversion in the direction efhanced productivity now
allows international project companies to venturgnamnically in the Greek
construction market. One of the obvious reasonghisrliberalisation was that the
public deficit, caused by extensive borrowing fratomestic and international
financial institutions, had reached sky-rocketecele. Nowadays, the participation
of domestic and foreign banks in infrastructurejguts means that the State will
decrease borrowing and relocate other sourcesairig, e.g. funds stemming from
the European Fund, for other projects. It is in ititerests of the State to create a
diversified portfolio of assets that will maximifiee levels of return and minimise
project financing risks; as long as it does notifiae the quality of performance.

Parallel to this change, Law 1892/1990 has supeds@adst laws, restricting the
import of funds. The Bank of Greece has liberalisee allocation of funds to
borrowers to launch projects within or outside Itloeders. It has also opened up the
administration of funds coming from social securibyganisations towards
infrastructure projects.Domestic credit institutions were now allowed &sie
letters of guarantee for projects to be carried iauGreece or abroad, both in
domestic or foreign currency. Amidst this favouealdanking environment, new
opportunities for growth were presented.

The fast Greek banking sector involvement in inftagure projects has enticed
foreign contractors to team up and engage Greeksharthe construction game, in
exchange for the banks’ share of the operatingitgrdfloreover, the mobility of
new funds is unparalleled. While a strong Euro eney prevents banks from
raising interest rates on loans, the opportunityGoeek banks is their engagement
in cross-Balkan investments. The strong Euro ceyereates stability in pricing
and payment methods, as well as an early inceatigis for completion. The



participation of domestic commercial banks in itj@g loans for the execution of
public works is desirable.

There is an obvious benefit for foreign contraciargheir teaming up with Greek
banks. The latter will use their background netwwikh the Public Sector and
domestic contractors in order to speed up the prgkases. Also, contractors are
expected to apply wider market knowledge to achiemevation of product. The
gain is also huge for the State: public enterpriges in search of international
parties to cover the nation’s needs for infrastitete.g. the Public Power
Corporation S.A.

Ultimately, the coming in of the private sectorarhe funding and administration
of a concession has brought relief to domesticrectdrs. Following the restructure
of the GDP towards surge of expenses and the ealiefinancing practices for
public infrastructure, the Greek State has beew sto paying contractors. The
participation of banks and financiers into the BBFPP vehicle will increase the
contractors’ prospect for timely payment. This valso work to the benefit of the
State which will minimise the financial risks, attné political cost.

1.2 Contractual features of BOT-PPP schemes

The BOT-PPP scheme throws in the life-cycle of¢becession project multiple
parties: state agencies, institutional developgrisate specialised contractors and
banks. The pre-requisite contractual structuresiraezworking in a chronological
and hierarchical order. In international constmuttpractice, after a successful bid
of a private consortium, public and private segarticipants will form a project
company, or else a special purpose vehicle (SPMs Will be established through
a project performance contract.

The project company is a strong business, finanar legal instrument. Its
success pre-supposes adequate cashflow througmwuiohstruction phase of the
concession project. Partners will make their fugdtontributions by way of equity
or loan participation. In the latter case, they neyer into third, secondary
agreements with investment and banking institutiddso, in the normal course of
contract negotiation, the loan agreement betweenSRV and the third party
lenders will contain provisions for subsidiary loagreements. These agreements
will further provide for a range of monitoring pexures for banks. Next, it is
expected of the Managing Director of the SPV tovfate a detailed breakdown of
works to be carried out with cost and time estimate exchange for the bank’s
comments.

The legal nature of the SPV deserves some scrutirgeneral contract law this is
a partnership. For most developed legal systenis,ighan unincorporated, more
relaxed, joint venture. In Greece, the SPV is etqubto take the legal calibre of a
société anonyme, in accordance with Law 2190/192@r the set up of the SPV,
its Managing Director signs a concession agreemghtthe Government, which,
depending upon the terms of the latter agreemeay, takke over operations, after
the execution of the works. Its life normally exgarwith the end of the concession
period. He also enters into distinct substantivastaiction [sub-]Jcontracts with
individual contractors or engineering companies dadher maintenance and
operation contracts. All these contracts bind tR¥ $artners.



The separate contracts are positioned in a dovemstréinding order: the
concession contract, the project performance cotthe substantive construction
[sub-]contracts and operation and maintenance acistrThe expiration of the latter
contract signals the end of the concession peiib@. concession project is then
passed on to the State with the accompanying openasks. Compliance with this
order will ensure that the BOT-adjacent contradif aperate symmetrically for a
longer time-period. Still, the most important featwf the BOT-PPP scheme is that
it has relieved the State from taking substantadstruction execution risks. The
Employer of the project is not the State-Grantot,the SPV partners, who contract
the project on a turnkey basis and abstain frone#rly design and work execution
stages. But, the State has a shared control, thrissigarticipation in the SPV.

The novelty of infrastructure policies in Greecethe creation of a Ministerial
Committee on PPPs, led by the Minister of Economy Bconomics and seconded
by the Minister of Urban Planning and Public Worke)d the Minister of
Development. This is taking decisions upon the dgohg purpose of the State
participating in the financing mechanisms for a SRMts work, it is assisted by a
Ministerial Special Secretariat. The work of thidais to collate information about
future application of the PPP scheme and specolatalliances with the private
sector. Law 3389/2005 gives the Ministerial Comedtton PPPs the power to
determine the procedure of fee collection, at {herating stages.

Last, the modern business dimension in BOT-PPRkais partnering creates a
spirit of relational contracting. Parties shouldale conflict through the channels
of project management and not arbitration or liitma The essence of relational
contracting is that there should be no loss of robrand no shifting, or “dramatic
transfer” of risks onto the Employer. There is ‘@lpligation to serve-everyone’s
mentality”. The importance of risk sharing and the concomitagherence of
corporate structures to this pattern indicate thatparties create “their law/ their
arrangements”Therefore, the SPV embraces an exceptional rekdtioontract
model, with its “own law” and a reciprocal base dewf commitments and
flexibility.

However, there is an esteemed lacuna to this mdaelaw is still unsettled as to
whether there are enforceable and direct righ@nasng partners or from partners
to stepping down contractors. The contractual stres of the BOT-PPP scheme
are based on a lack of a binding structural ank-digisional framework, as
happens with substantive contracthis integrated approach supports that the
parties’ responsibilities will remain integral, nmatter who bears the risk.
Therefore, there is a binding risk assumption amdeuaking. However, in the real
world, where disputes arise, partners will wish gosh risks in all different
directions, but share the risk. Unresolved confiatong partners will taint the
work environment and protract the adversarial matdrthe industry.
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Figure 1. Schematic diagram displaying the sequence otdmeession phases &
the contractual structures

2 Disputeregimes

2.1 Legal framework

The effectiveness of the dispute regimes heavilyedds upon the support of
operating legal system. In Greece, the legal laaqusds obscure. There is a clear
lack of an autonomous branch of substantive cocistrulaw. Construction dispute
resolution has been stretched between public awvdtprlaw. Greece has not yet
enacted a Construction Act which applies to publd private works. The law
relating to public works is largely fragmented. el the leading trends in
developed legal systems for autonomy of this braotlhaw, the perception in
Greece is that this is part of Civil law.

The relevant applicable provisions are couchechenGreek Civil Code, Book |
(General Principles), Articles 173, 200, 288 an8.3Bhese provisions consolidate
the essence of the Civil Code in the interpretatbthe parties’ true intentions in
accordance with the overall spirit of the contrant the principles of good faith.
Book Il (Law of Obligations), Articles 681 to 70&fer to ‘Contracts for Work’ and
approach these from the specific relational viewpoi debtor and creditor of the
service/obligation. Articles 343 and 383 regardogerdue obligations apply by
analogy. Furthermore, while the Civil Code appliesgislative Decrees (L.D.) or



Presidential Decrees upon construction projectssargeed from time to time. Still,
this fragmentation cannot be said to promote gawminess practice.

While the legal background is hampered by the latkconcrete substantive
construction law, construction dispute resolutiaor foublic works has been
traditionally practiced by the Administrative CaurDisputes arising out of public
works contracts will fall within the jurisdictionf ehe Council of State (Department
of Administrative Disputes). The Court of Auditovgll act as a second-degree
appeal body. Up until the 90s, the dominant perocgptvas that public works
contained a basic element: the participation of stete to realise the national
interest. This is also encapsulated by Law 2228/£98or years, this has finely
served the Government’s political agenda. In maages, this incumbent practice
has lead to compromises. The notorious delays ¢rsid@-making has lead parties
to settle their cases with the State out-of-cobtrthermore, the appointment of
President and the Vice-President of these Courtside by the Governmeht hus,
Government would have some control over the outcohtiee dispute.

Nowadays, the Public Works Act, Law 2229/1994 igs thasic body of law
governing public works. This Act has succeeded Rublic Works Act, Law
1418/1984 and the Presidential Decree 609/1985.Ia/Athe applicability of the
Civil Code is not ousted, where issues of integireh arise, the latter will be the
fall-back legal instrument. The dispute resolutimmcedures were rather novel:
disputes arising under government contracts will resolved by the Court of
Appeals, escaping the process of first instanigation®

Nowadays, it is somehow unrealistic to considet ftheolic works exclusively fall
within the national interest. The engagement oéifgr financiers and contractors
has meant that the dispute barometer has movedtirerAdministrative Courts to
arbitration. There is a range of laws which reteatbitration. Emphatically, some
investment laws, at this time, not only are thegpgrtive of arbitration, but would
also impose this as the only means of dispute wuésal between the State and the
foreign investors. Law 2052/1990 on Concession Agreements refershitration
as the preferred method of dispute resolution.

This law has introduced two important changes.tFuile arbitration had not
been made compulsory, there was a clear messatpe ©Gourts that in the event
that arbitration was chosen, they ought not torusiee in the selected dispute
resolution. Second, the arbitration agreement me¢de endorsed by the Minister
of Economy and Economics and the Minister of UrBéamning and Public Works
and be subjected to the approval of any other Ménithat has a say in the project.
Prior to this law, this consent was given for pctgewhere the State or a public
entity entered into relevant contracts. But the nkw has scrapped these
requirements, and arbitration is now being madexadatory dispute reginfe.

The recent BOT-PPPs for large infrastructure ptejé@ve adopted multi-tiered
dispute resolution procedurgdhis is also in line with the standard judicialipp
of implying a good faith effort by all parties entged in the disput® The
particularity of these procedures is that priordterral of the dispute to arbitration
the place of proceedings and applicable law wildveece, while where the dispute



reaches the stages of arbitration, this will bdtde#h in London, under the LCIA
Rules

The enactment of Law 3389/2005 on the ‘Co-operatibthe Public and Private
Sector’ is expected to bring some changes in futorestruction dispute resolution
in Greece. Disputes arising under the project-perémce agreement will be dealt
with by arbitration*? Its scope of application extends beyond largeasifucture
projects and the mainstream industries operatinglieece. If arbitration is the
parties’ means of dispute resolution, and Greek k&pplies, then there is a
distinction to be made. The domestic arbitratioovgions in Greece are part of the
Code of Civil Procedure, Articles 867-903. If pasgtiare international, then the
UNCITRAL Model Law of 1987 on international arbiti@s will apply.

2.2 Genesis of disputes & associated risks

The contractual relationships of BOT-PPP schemeggesi that project parties
will get involved in the performance of the projedtom various roles and
responsibilities. Undoubtedly, this situation witeate a changing and dynamic
environment. Further to this, uncertainty of coatreerms and the bearing of risk
will create disputes. No matter the degree of ssipation of the contractual
structures, there are four identifiable levels mpdte which SPV partners will be
faced with: upstream, intra-partes, downstreamthaimd-party disputes.

Upstream disputes may occur at any project phadendh affect the way SPV
partners will resolve their issues with the Granfs give an example, unilateral
actions of the Government by way of changes tddgeslative framework i.e. the
issuance of ministerial decisions which result iojgct delays and variations. This
change will impact upon the consistency of the B@twork of contracts: it will
cause the project company to restructure the doeanst substantive contracts, as
well as its loan agreements with third-party finens.

Intra-partes disputes relate to the project peréorce agreement. Partners may
disagree over each partner’s financial contribwitmthe financing of the SPV, or,
one partner may go insolvent, and the financialdearfalls in the arms of the
remaining partners. Downstream disputes occur fdafaults of contractors, e.g.
where sectional completion is not certified fors@as of contractors using materials
different from the ones specified in their contsadRisks in the BOT-PPP scheme
may occur by actions of third parties to the scheRiaanciers often resort to
overburdened unilateral change of interest ratlestfig the process of repayment
loans. This financial reform brings along a speciisk: Refinancing the project
will amount to pursuance of further deals which rbaynegotiated on much more
burdened terms than the previous agreements. ¢léane overruns will amount to
lower levels of profitability, as returns will be l@ss percentages and start at a later
stage.

Whatever the level of arising disputes, these halve a domino effect upon the
progress of the parties’ contracts and lead to soteefacing level of liability. But,
there is a common decisional thread: the determomaif causation and liability.
For the Grantor of the concession, this meansttteflow of funds may be slow
and the projected cash flow ineffective. The qyadihd intensity of risk is also
multifarious, ranging from construction, operatiasgmmercial and to political



risks. Disputes will be very difficult to separagand multiple parties will be
engaged. Still, the financial loss for the partatipg party is the common issue
which must be once and overly resolved. When thesdrought in the litigation or
arbitration regime, the lack of clear administratiof risk strategy and resources
may be revealed. This signifies the fragility o8 BOT-PPP scheme, as a relational
web of risks and contracts: the Grantor's and Epwis trade off of risks to
contractors in exchange of a conclusive price thay bear no loss of potential
project breakdown.

The BOT-PPP scheme has exonerated the State fn@medy of risks. However,
the structure of the SPV financial vehicle suggésts there are long-term financial
risks which will surface, once disputes arise. Btate may risk losing money
returns where the project does not reach its tgpgefits, and lose considerable
amounts of its equity, which may underperform oter years. It is expected that
where project breakdown occurs, it will be extreyndifficult for the Government
to relocate that proportion to other contractorsmrcessionaires.

3 Level-playing field, synergies & arbitration

The quality of interfacing disputes, the numbepaifties involved and severity of
financial risk will determine the level-playing fteand affect the parties’ decision
on the suitability of the two dispute regimes. BOPP disputes are not ordinary
administrative disputes, nor are they traditionablic works disputes between the
State and domestic contractors. InternationalisadioGreek infrastructure projects
means that dispute regimes will be heavily inflleshcCommercial relationships
can be soured and parties may find their “normadhtactual rights to be
unexpectedly altered.

The level-playing field will heavily influence thaffected parties’ mindset to
proceed to arbitration. This decision will be caggnt on the amount of disputes
and the parties’ control over the dispute regifethermore, the parties’ success of
claims in a dispute regime will depend on their omon or divergent interests. The
effectiveness of construction dispute resolutiory mannote the need to sideline
with other project parties. Synergies are alwaysiinent in arbitration.

The Greek State, as Grantor or SPV partner, igangtplayer on the dispute
resolution terrain and can exert an indirect cdntneer the regime. The most
obvious case is where the State uses nationaldetaléund projects. In Greece, the
State or the Bank of Greece are shareholders irestienbanks that partially fund
investment projects. Therefore, the aggregate atrafuzontrol over the project and
the dispute regime increases. A more direct metifadcreasing control is where
the State buys more shares in the SPV in ordeth#amge the synthesis of the
directors’ board; with a view to enhancing natiomaérest in the SPV’s decision or
vice-versa. In the case where multiple partiesigp#gte in an arbitration, the State
will wish to take financiers on its side. Domedtg@nks may be inclined to sideline
the State which is a very good customer. The Statebe the chicken with the
golden egg for Banks, as it borrows each year ar&u85 billion.

Clearly, the BOT-PPP structure has brought a chaiogethe Greek state,
upgrading it to a key business player impactingnugie effectiveness of invoking
sovereign and protectionist theories. The parttopaof the State in the arbitral



dispute regime presupposes a decision of poliacal strategic character and is
viewed under the given political climate. Therears obvious hidden risk that this
may cause some administrative crisis. On the dthed, the strategic interests of a
Government may overlap with the ones of its pagner

In the normal course, the SPV partners have tloagist say and control over the
selection of dispute regime. Private partners ef $PV are much more litigious
than Governments and may see that arbitratiorursigue means to offload risk and
gain more economic benefit, than their original jpctdons. Generally,
Governments are hungry for risk avoidance and drypdss down the risk to the
‘downstream’ parties. Once disputes arise the quregibes back to risk allocation.
There are three critical factors, which will impagbon the SPV’s decision in
pursuing disputes by way of arbitration: whetheitiplicity of parallel arbitral and
court proceedings, as a tactful game is overly t@ak if they run a considerable
risk of being exposed; and more importantly howséhean be aligned to their cash
flow anticipations.

But in general, the SPV partners would wish to ffigheir disputes with all
affected parties in a sole regime. In reverseaiftrers choose to fight their case
solely on the SPV basis, this would mean that tivewwg partner would have to
initiate separate arbitrations or litigations agaidownstream contractors, as there
is no straightforward law regarding the enforcagbdf intra-SPV awards upon the
downstream contracting parties. Alternatively, fyaaties could include pertinent
clauses in the downstream contracts, that any asterdming from higher up the
joinder scale should be binding on downstream eatrs.

Domestic contractors may view Governments as alkapecting the latter to
lobby on their behalf. Contractors will be also ed to join forces with the
Grantor/ Government in order to delimit partnershe SPV to waive their rights
under the concession agreement and then requirea¢ent benefits to be passed to
it under the construction contract. This may alsge gcontractors some political
benefit in that the Grantor may engage them inréuprojects. The participation of
the State as a shareholder with a strong percemiagyecreate some incentive for
the State to engage domestic contractors; ofteexichange for their political
support. This denotes a clear political agenda #daah government will seek to
advance through the BOT-PPP schemes.

There is also a view that contractors will be gatarly desirous of arbitration, as
this will increase their chances of getting paidr Bisputes that fall strictly within
the purview of substantive contracts e.g. defectmaterials, and are not intra-SPV
issues, partners of the SPV may wish not to engagebitration, and leave these
issues to be resolved on a separate litigation.lél@vever, their pursuing of such
arguments cannot be entirely asserted in law otraciy but will also entail a large
degree of fact. Contractors can benefit from aahin, in that they can set forth all
their claims, defenses and fight their entitlemdontspayment. Arbitration offers
them a ground to overthrow the parties’ contentithias they have accepted risks by
conduct. This clearly outlines the remedial natfrthis dispute regime.

Lastly, the level playing field will be influencdaly third parties. An example is
where the project is breaking down, and the progechpany must produce extra



equity in order for the concession to survive. Tisk is great. SPV partners may
bring in foreign contractors, who may offer loweicps especially at the operating
stages, but gain increasing control over the ptoflso, imagine where before the
termination of the concession, a partner companggesewith another one or is
being taken over by another one. Buyouts and mergdl also give access to
international contractors in the Greek market. Hoaveit may increase the amount
of control of the project in the hands of a Greekttactor or State Agency. And
these will have a say upon the selection of thpulesregime.

In this continuum, parties with strong financialtalges will seek to carry issues
forward and maintain control over the regulatoryl aausal links of the ensuing
disputes. Parties are always determined to putdiahwheir objections with vigour.
The amount of control each individual party hasraveart of the works is for the
most part not adequately determined, and cleas loferesponsibility and liability
do not exist. Affected parties parties will forml sbrts of synergies, as arbitration
hearings subvert some degree of alliancing. Thezetthe arbitrator must capture
the larger BOT contractual picture and manage actbhs complexities of BOT
commercial and management structures, by looking ihe parties’ competitive
demands. In the assertion of liability, parties axpected to resort to strategic
moves, and the arbitration request may be consides®ne.

4 Arbitration or the Courts?

The strongest parameter for a selection betweeltrarbn and litigation is this:
which one deals with high-value and complex disputea timely, cost-effective
and fair manner€ertainly, this is also a question of the legaltelyswhere these
dispute regimes take place, and the practice opé#ualiar industry. There are five
main reasons why international arbitration may géwe parties preference,
compared to domestic litigation.

First, arbitration under the BOT-PPP scheme wiloime multiple parties and
multiple interrelated, or not, claims. The issuexaeintered within the overall
scheme of BOT-PPP arbitrations are multifariougjale technical, and socio-
political. Too many parties may have a blurred usi@dading of the legal and
factual issues involved. A priori arbitration wilecome a more reactive and
dynamic dispute regime. However, it can be a unigfierence where the parties’
interests converge. Arbitration is a concrete dispegime, where these interests
are not viewed in isolation, but in the framework analysis for liability
determination. The majority of claims under larg&astructure projects rely upon
their factual and not legal basis. Compared tgdiion, arbitration can be a far
better fact-finding procedurg.

Second, in the same line of argument, the partietdom to select their
arbitrator, and not a state-imposed judge, implieertain agreement: the parties
have vested the dealing of their disputes with gspe technical and legal issues.
Arbitrators are expected to make a more roundedeafgiion of the dispute
situation and may direct parties more easily tocheaarly agreement on how
disputes should be best resolved. Parties in BOF-&Bitrations can select a single
arbitrator, who can timely proceed with proceedingse bringing of their disputes
before the Multiparty Court of First Instance (Puobles ProtodikeiofloAvueiéc



Ipwrodikeio), will prompt the set up of a three-member triduméno may heavily
disagree on the underlying issues.

Third, arbitration allows the parties to organibe proceedings as they see fit.
Procedural issues e.g. submission of claims, takingvidence, examination of
witnesses etc will be more swiftly determined. Whparties and Counsel are co-
operative, arbitration will be a more flexible peoltire. The arbitrator, as opposed
to Courts can take on more initiative in the evenhprocedural deadlocks. Greek
judges very rarely take on the role of an ‘activisidge in the direction of
autonomously administering the proceedings. Judgegot take on initiatives to
overcome procedural and substantive law impossgés|i while they could make a
mark to the evolution of the lalf. Therefore, construction dispute resolution
through litigation remains stagnant.

Fourth, the confidential nature of arbitral proaegd will offer an added incentive
for project parties to favour arbitration. Longrrecommitments and relationships
with favoured and important clients may be expasefghublic] court proceedings.
Furthermore, non-transparent mechanism of projeein€ing sources, as well as
project financing techniques, could be revealeds Will further cause profound
implications for various investment lenders. Ban&ise partners with the most
confidentiality reservations: their lending actieg in the area of investment could
go public, not to mention that the internal nedairas with lenders from different
parts of the world and the State could be disclogésb, where disputes occur at
the operation stage, sensitive information relatmghe SPV’s interim profits or
margin and turnover expectations may go public.

Lastly, Arbitration offers the extra advantage dbimating in a neutral language
e.g. English and the dealing of the case by tealigiand legally progressed
practitioners. In the antipode, arbitration offemsother incentive for the State:
relieving the GDP from providing for additional prsions e.g. the Courts’
requiring more time and expenses over challengingaulures?® All these costs and
time could be saved, if parties resorted to an eepeed arbitrator. For a more
sophisticated project which consists of internaloplayers with a diversity of
contracting skills, it takes great effort to acliesommunication. Such uncertainties
may impact upon the outcome cost.

On the negative side, the most obvious weaknesshifration is its consensual
basis. The Public Sector in Greece has for yedaasnezl the perception of holding
the upper hand in arbitral dispute resolution. Greek State, from its position as a
Grantor or through its participation in the SPV n@gy by state immunity rules
and refuse to participate in any form of arbitmafid There is a peradvertent
advantage of litigation over arbitration: the judges power in joining third parties
to an existing litigation. These powers are proglidethe Code of Civil Procedure,
Articles 74-78 and 86-90.

Furthermore, arbitration may not be the most ecacally viable solution for
BOT-PPP disputes. The costs of litigation in Greaeerelatively small, compared
to the levied arbitral expenses. But, lack of éffit court proceedings means that
parties will incur additional costs: they may ndedengage financial executives,
technical experts, legal advisers. However, foreifgm contractors, there is no



incentive to resort to Greek Courts for the resotubf their disputes, as the time
and costs may be far greater than the arbitratgjsce.g. costs of translating
documentations into Greek, employing translatorekamination of witnesses etc.

5 Developing per spectives
Construction dispute resolution in Greece needsualitgtive upgrade. The

following propositions could be considered in aufet agenda for effective
construction dispute resolution.

First, State enterprises must become more actisméss players: they must enjoy
the freedom of selecting the dispute regime that baits their interests. In practice,
this means that this choice should be left upon Bloard of Directors. Any
subsequent ministerial control, even for reasonsoatrolling formality, should be
ousted.

Furthermore, a continuous flow of construction f@&searchers and practitioners is
necessary for sustaining responsive dispute regiiftes set up of a Construction
Industry Council, by the private sector, is necgs$ar lawyers and engineers to
acquire the desirable cross-skilling in construttthspute resolution. This should
be an institutional body, with a mission to improgenstruction practice and
excellence, by feedbacking into the current cowrsivn process, as well as offering
a consultative reference on domestic constructioactiges for Greek and
international clients. The creation of such a bwald swipe away administrative
costs incurred in the set up of ad hoc Agencieshatinception of infrastructure
projects. Presently, these are commonly formedhieyMinistry of Environment,
Physical Planning and Public Works, the Ministryr fDevelopment and the
Ministry of Economy and Finance.

Moreover, the State could consider establishing eampnent Construction
Development Agency. Thereafter, the Constructiatustry Council and the State
Construction Development Agency should jointly wadkards a range of goals:
the production of government standard forms of ramttconditions for the national
mainstream industries. Standard forms of contraidl reflect good business
practice. This could easily lead to the creatioa stibstantive law by way of statute
of construction dispute resolution.

Third, a pertinent solution would be the establishimof a permanent specialist
Court division of the type of Technology and Coustion Court of England and
Wales. This could be part of a Court of First Ins&, located outside the country’s
leading and congested Courts of Athens, ThessalankPireaus.

Fourth, the perspective of institutional arbitratimust be courageously addressed.
It is a great hurdle to invest in a country, wharbitral institutions have minimal
activity. For, if project parties wish to consultpaofessional dispute body, they
must seek assistance from abroad. Even to presant the establishment of
specialised tribunals of arbitration is subjecthe joint agreement of the Minister
of Justice and the Minister of the Ministry whidlpervises the InstitutioH. While,
Greece has adopted one of the most liberal intemelt arbitration laws, the
UNCITRAL Model Law of 1987, this remains untestéd, pure lack of practice by
specialised international arbitration institutiofffiese could also apply their own



rules on International Arbitration and improve thdacilities. There is an
intermediate working target to promote arbitratiand, hoc or institutional. In its
negotiation of BOT-PPP schemes, the Governmentlghpyass on with arbitration
before the Athens Chamber of Commerce and Indusitli, a view to enhance the
latter’s industry appeal domestically and interowaily.

6 Closing remarks

There are three pointers which flow directly frohe tprevious discussion. The
current structure of the judicial mechanism com@inéth lack of modernisation of
Greek construction law may divert project partiesseek more viable dispute
regimes abroad. Construction policy-makers shoutdsgp ahead for dispute
resolution through the channels of arbitration.sTisia dispute regime that can set
forth unique opportunities for project parties tideess their issues in a finite and
creative manner.

Arbitration may become the scapegoat for politicahd economically vexed
issues. The level-playing field is formed by a egiwf competing demands cropping
up in arbitral hearings. Therefore, fairness arslige come second to the parties’
expectations. With these considerations in mindadoitrator or judge are faced
with composite decisions, which must reflect crdzhck on the project and the
users of the infrastructure facility: the publicffdetiveness connotes that an
arbitrator will be more flexible in the structurémoceedings. While he must elicit
solutions in law, his value lies in re-organisatipowers, in case the arbitration
regime breaks down.

Third, the success of arbitration is premised oteairable convergence of the
applicable substantive law, the letters of theiparicontracts, and the arbitrator’s
organisational skills. But, the importance of conmication and agreement of
parties in the set up of a dispute regime cannoumderestimated. The most
essential ingredient in this is the parties’ corafien and avoidance of tactics,
which will lead to the breakdown of the regime.llSthe effectiveness of dispute
regimes may on occasions be minimal, as litigasiod arbitration may not make a
marked difference to the outcome of the disputesrfgdispute regime may suffer
from imperfections and questions left unanswered Also, parties are not clear on
the selection of the appropriate dispute regimeabse the nature of their disputes
Is not straightforward, once they decide to litegat arbitrate.

7 Conclusions

The construction industry is slow in accepting demin the dispute resolution
arena. The success of dispute regimes will depgmh wheir acceptance by the
practice barometer. The current prediction is tAegek construction practice is a
long way from facilitating arbitration. If this em@anment does not improve, then
the domestic construction sector will fail to tatseeplace in the European market as
a competitive force. Certainly, strong dispute megg are a key market indicator,
capable of substantially conferring national grawtbung Greek researchers must
harness the merits and demerits of the currentld@weent policies in order to
produce better guidance for domestic and internatielients, interested in the
domestic market.
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Public —Private Partnerships: an innovative tool fo decentralizing the production of
public goods in contemporary Greece
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Abstract

Although the classic mechanisms for delivering pugbods and services have exhibited
a number of weaknesses, institutional partnersbgb&een the public and the private sector
in Greece had, until recently, been mainly limiteed the materialization of large scale
concession agreements. The new legislative frarmeWwas, however, attempted to set new
terms for the adoption of smaller scale public gevpartnerships (PPPs) by central as well as
local public authorities. Taking into account theistural weaknesses of the country’s highly
centralized administrative system, the present mpapends to form a more concrete
theoretical argument on benefits and threats embagea, potentially, wider application of
local PPPs for promoting a “bottom-up” form of govance, in Greece. Contemporary
practice will be illustrated through brief examiioat of a government initiative for the

promotion of local partnerships.

Key words: Public Private Partnerships, Greece, public gootissal government,
decentralized governance



Introduction

One can argue that existing literature on conteanydBreece has widely covered the need to
proceed in decentralization of state governance,raajor promoter of regional development.
It has also been clarified that activating privatéiative and, consequently, private capital,
constitutes a key factor in achieving economic gho(Barro & Sala- i-Martin, 1995; Repas,
1991). However, the importance of using the privagetor as a partner in the process of
materializing projects of public interest has net geen thoroughly analysed in the context of
contemporary Greece’s economic as well as admatiigtr status.

Private financing of public works is not a new ttdn the international arena: even since
the 19" century concession agreements were quite commorihéo delivery of various
projects (Trova & Koutras, 2001). Even so, untd thte 1970’s the public sector has been
considered responsible for the development of pubfrastructure and services through state
budget financing (MEF, 2004). Public private partihdps (PPPs) have been developing, in
their contemporary forms, since the 1980’s, asr@mwar to poor public sector performance,
state budgetary constraints as well as increastdnational competition, demanding for
means to promote new opportunities for private taaBoix, 1997). A basic element in
PPPs’ development has been the promotion of “ndsipgmanagement” and the reforming
of central administration (Hebson et al, 2003)this process, local government partnerships
with private actors has played a key role bothnimoducing innovative forms of bottom-up
governance, as well as in promoting local develagni@ndersen, 2004, Pichierri, 2002;Xie
& Stough, 2002)

Greece, also, has recently begun to exploit therpiats of implementing partnerships.
First came the adoption of concession agreememtsnéderialization of three large scale
projects during the 1990’s, later through the impatation of a legal and institutional
framework in 2005. It is important, however, to $@ev PPPs can be integrated in the Greek
system of delivering public works, especially refjag the adoption of partnerships by local
governments, who try to function in a highly celied environment.

First we will describe in short the context in whipublic interest projects have been
materializing in Greece (EU funding, classic pulgiocurement) during the last decades, on
central and local level and, next, try to identts/weaknesses (delays in delivery, insufficient
absorption of EU’s funds, “top-down” programmingdamanagement). Next, we will present
public private partnerships and try to identifyitHeasic general advantages. This paper will
then attempt to connect the above mentioned claistits to the existing needs of Greek
local authorities. Emphasis will be placed on tle&oal opportunities as well as potential
threats of using partnerships as a tool for prongptocal development, strengthening local

authorities and achieving decentralized governamaeally, before concluding, we will



briefly examine a central government initiative igthaims to the promotion of local PPPs, as

well as how Greek municipalities are currently masing to this challenge.

1. Producing public goods in Greece: problems andrpspects

In order for one to understand the background oflpcing and delivering public goods in
Greece, a brief presentation of the administratBreek system is needed. According to
Photis & Koutsopoulos (1996), Greece has a govemhnsystem characterized by a
centralized, strictly hierarchical top-down struetuand a pseudo - decentralized
administration, where local and regional authcsitiare not offered the necessary
competences so as to function autonomously. Irf,bihe Greek system fails to offer all
echelons of authority the necessary political, adstrative and economic functions as well as
adequate infrastructure, which would allow them d&ctively participate in governing
processes. In this context, the delivery of pubifcastructure and services has mainly been
the responsibility of the central government.

Classic Public Procurement and EU funding

Public works in Greece have been traditionally maliged through the method of classic
public procurement. In this case the public sedelects a private contractor through
competitive tendering procedures. The project marfced, operated and owned by public
authorities while the private sector is solely msgble for the constructing phase. Up to the
beginning of the 1990’s public works had been aedrtb private contractors according to
the “lowest price criterion”. This, along with ttebsence of reliable control mechanisms,
offered the private sector strong incentive to @nésartificially low bids and limit
construction costs after being awarded the proj@therwise, constructors had the legal
option to demand refund of the difference in cosfter the completion of the project
(Dimitrakopoulos, 2001). As a result, public wonksterialized through this method often
presented poor construction quality and very loedor money.

The public procurement legislation reforming durihg 1990’s partly solved the above
mentioned weaknesses and finally the “mathematigaé criterion” replaced that of the
“lowest price”. However, it has been generally amktedged that classic public procurement
presents weaknesses with regard to cost overrunglhss late delivery, which are mainly
due to poor planning as well as ineffective allaratof risks (BEI, 2005; NAO, 2004,
2003;Ganuza, 2003).

It must, also, be pointed out that the central govent has institutionally controlled all
public procurement schemes mainly through the Nfipifor the Environment, Planning and
Public Works (MEPPW), which has often caused comtitbn problems with other central

government institutions and ministries involved implementation procedures. Another



aspect of the same problem is the fact that sdciotmns had been promoted while ignoring
the wider policy goals that should be pursued (T@@5; Dimitrakopoulos, 2001).

Furthermore, data on procurement markets in OEQIhities indicates that Greece has
one of the, comparatively, highest ratios (0.56¢émtral government to general government
spending (Evenett & Hoekman, 2004). This implies [dw involvement of local government
to procurement procedures. To sum up, one coulérgly conclude that the MEPPW, as
representative of the Greek central government,be@s playing the major role in classic
procurement processes, leaving relatively behingioral and local authorities on the
financing and decision - making level.

Since the 1980's the country has also benefiteoh fE0J grants and funding that have
significantly contributed to the materialization wibre decentralized projects, aiming to the
reduction of regional disparities. There have, haavebeen problems regarding Greece’s, as
well as other member countries’, capacity to susfcdly absorb and distribute Community
funding.

Even since the first Community Support FrameworBKEY; the weak and problematic
structure of Greek public administration led to patanagement of EU funding. The main
problems, during the period 1989-1993 seemed && drom the incapability to support the
delivery of public infrastructure projects (Getins Marava, 2002). Weak absorption of
Community funding, delays in implementation proaeduand problems in negotiations
continued through the next programming periods {sdieatively: www.hellaskps.grCourt
of Auditors & EC, 1998; “To Vima”, 24/12/2005; “Klaimerini”, 03/01/2007). By the end of
2006, 30.197 projects had been approved for funbinthe EU (through the3Community
Support Framework (CSF), the Cohesion Fund or Canitmunitiatives), for a total budget
of about 42.644 billion €, of which only 4.31% haeken absorbédKEDKE , 2007).

In all cases, the Greek central government kept rifa@n role in monitoring the

Community programme’s allocation to local authest(Getimis & Grigoriadou, 2004). It is

indicative that during the programming period 2006 local governments benefited only
of 12.13% of total EU funding in Greece. It is aworth noticing that by 31/12/2006 the

absorption rate for local government projects egpid?.66% while 30% of approved projects
hadn’t concluded with contractual arrangements.

Nowadays, given the increased interregional inetemlthat followed the inclusion of
new member countries, together with the persistenteidgetary constraints, EU has started
to set in motion new types of support frameworkat tivill attempt to promote the use of
private capital as a tool for continuing its cobesstrategies. For the next programming

period (2007-2013) 350 billion € will be invested the Community in new regional policy

! Absorption= percentage of spending to budget pfaged projects.



programs. It has been made clear, though, thadildvnot be wise to rely solely on public
expenditure. That's why Initiatives such as JESS|CG#e based on non-grant development
funds, promoting recyclable and recoverable finaneghechanisms, thus allowing the
recovered funds to be reinvested in the futureo(kdio, 2006; EC, EIB & CEB, 2006;
Hubner, 2006).

All these mentioned, it becomes clear that conteanydGreece has long been in need to
search for new instruments, in order to adequadelswer the country’s needs for public
infrastructure and services. The use of privatetabps well as “know-how” seems to offer a
solution to long lasting budgetary constraints adl vas to unsuccessful classic public
procurement methods.

Public private partnerships in Greece
The “trend” of public private partnerships (PPPa$ first been introduced in Greece through
the form of “concession agreemeﬁtsﬂlhich, at the time, have been said to form a lohd
“legal paradox’(Trova & Koutras, 2001). Taking irdocount Greek administrative culture as
well as lack of relevant experience, PPPs’ impldatégn began through central government
partnerships with the private sector. The main Itdsas been the materialization of three
large scale infrastructure projects: the AthensgHRwmad “Attiki Odos”, the Athens
International Airport “E. Venizelos” and the Rio-thmio bridge. When briefly presenting
these first PPPs that have been implemented inc&mrharing the 1990’s, one can make three
basic observations:

Firstly, all three cases concern long planned ptsjewhich were given considerable
notice during the pre-contractual phases, whiclethdor 4 to 5 years. At the end, the
contractual agreements have been legally supptitedgh the voting of separate laws by the
Greek Parliamefit which seemed indispensable, considering both ltlo& of explicit
legislation on PPPs as well as prior relevant egpee (Koutras et al, 2005).

Secondly, the Ring-Road, the Athens Airport and Bhe-Antirrio bridge have been
partly financed by the EU and the European InvestrBank. (EDEXY, 2003).

Thirdly, they concern long term (23 years for “AittDdos”, 30 years for “E.Venizelos”
and 42 years for the Rio-Antirrio bridge) concessigreements, where the private contractor
has the right to collect tolls (“Attiki Odos” andidrAntirrio bridge) or charges (Athens

Airport) from users.

2 JESSICA: Joint European Support for Sustainableedtment in City Areas. EU is parallely
promoting JASPERS and JEREMIE initiatives for thgrovement of access to finance as well as
technical assistance in planning, programming aeggration of projects in member states.

* With PD 23/1993.

* More specifically, Law 2338/1995 concerned the “Fenizelos” International Airport, Law
2395/1996 concerned the Rio-Antirrio bridge and 12445/1996 concerned “Attiki Odos”.



Apart from the above mentioned infrastructure pmrigefew preliminary forms of PPPs
have been implemented on local level, either thinotinge forming of Municipal Enterprises
(Getimis & Grigoriadou, 2004) or by engaging prevditinds in order to perform small scale
urban interventions (Kyvelou & Karaiskou, 2007; EOE 2003)

In September 2005 the Greek Parliament voted [e88/2B05, which concerns relatively
small to medium budget PPP schemes (of less tham#lon €). The law also implemented
the Special Secretariat for Public Private Partnipss a central unit under the Ministry of
Economics and Finance, for the promotion, suppait@bservation of Greek partnerships. In
any case the importance of this new law lies irt thaegulated the terms and conditions
under which partnerships between the public andptiiate sector can be developed in
Greece while explicitly permitting local author#i¢o use PPPs as a tool for promoting their
proper goals (see Koutras et al, 2005).

At this point, it seems necessary to briefly présssme of the basic principles and
general advantages of public private partnershipsornder to justify their worldwide

application in national or local level.

2. Main characteristics of public — private partnetships

Relevant literature offers an impressive varietydefinitions for public private partnerships.
It can be accepted that one narrow definition fBPP will not be of practical value, since
partnerships take a variety of forms and expressamross different countries and depend
largely on the nature of schemes (PriceWaterhousg€ls, 2004;Xie & Stough, 2002). In
any case, a public private partnership is formeermwhublic and private actors decide to
collaborate in order to answer to public needh@rmnost effective possible way, by sharing
resources, risks and benefits (Caisse des Défid8).20therwise, PPPs have been identified
by the European Commission as forms of collabanatiopublic authorities with the world of
enterprises, aiming to guarantee the financing,sitoation, renovation, management or
maintenance of infrastructure or the allocatioa skrvice (EC, 2004)

When referring to PPPs one must outline the basiaciples that distinguish this
innovative form of delivering public goods and seeg. This is considered important since
many authors fail to separate partnerships froneroffublic private interactions, such as
privatization and contracting out, thus enhanciRgP® with characteristics that deprive them
of their basic notions. Indeed, public private parships could be identified by three major
principles: durability, synergy and complexity (idam & Koppenjam, 1999).

In this context we should stress that public pegvaiartnerships are long term
commitments between actors, at least one of whictpublic (Sack, 2004). These co
operations usually extend from 25 to 35 years, ddipg on the nature of the project and are

supported either through a clearly contractualtieiahip or by the creation of a special



mixed capital legal entity —usually referred toSsecial Purpose Vehicle (SPV)-, mutually
controlled by all actors (EU, 2004).We should, nibtet PPPs can also take the form of finite
or infinite time contracts. In this case the diffece lies on the incentives of the private
sector, whish are based on the salvage value ofntiestment at the expiration of the
operating phase (Mulder, 2004).

Taking into account the above, the basic principle PPPs is the sharing of
responsibilities. Public and private partners utader a public interest project by attempting
to identify all risks involved and then assignaitors with the responsibilities each is best fit
to handle. This aspect underlines the mutual daution of resources, which takes a variety
of forms, always in accordance to the type of mtognd the agreed goals (McQuaid, 1994).
An important aspect of risk sharing, however, iat tifferent actors exhibit differentiated
perception of the same risks (Gallimore et al, }997@ any case a general overview
demonstrates that usually, the private sector assypartly or wholly the financial risk of a
PPP schemewhile the public sector undertakes risks conceyitihe framework in which the
project will be materialized and operated succdigSfu

Complexity is another main characteristic of schematerialized through public private
partnerships. Alternatively said, PPPs usually eam@rojects with a number of aspects and
of which the outcomes will affect a variety of irdsts. The State, thus, chooses to cooperate
with private parties because it realizes that itnisio position to define all the conditions
required to achieve the desired output (van Hamofpg€njam, 1999).

Additionally to the above, PPPs follow two rulesheTfist rule dictates that in a
partnership the public sector's main role is sgtsitrict conditions in order to defend public
interest. Secondly, when involved in a PPP, theapei sector is compensated according to its
performance and the duration of the cooperationKMEQ05). This last remark is crucial for
achieving a long term balanced relationship betw&ennvolved sectors and avoid conflict
of interests within the partnership.

Consequently to the above mentioned characterigiecaimber of positive effects have
been reported to derive from public private paghgs. It can be argued that PPPs present
financial advantages in the production and delivdrgoods, advantages for the development
of entrepreneurship and, finally, positive effetisthe national/local economy and society.

We will present these advantages in the next pahi® paper.

® In any case any financial contribution of the pulslector should be sufficiently justified in a PPP
The World Bank suggests that public financing &ified if social welfare gain exceeds the amount o
public money invested multiplied by the cost pulflimds: Wpc-Wypc 2 Co*MCPF  (World Bank,
2005).

® For example, the public authority usually assuthesisk of acquiring land and construction permits
of possible shifts in the political scene and afyearoject devaluation due to public sector atigg
(see MEFI ,2005; EC, 2003).



3. General positive effects of PPPs

It is generally recognized that the main incenfareadopting PPPs is achieving better “Value
for Money” (VFM). By this term we refer to the rextion of the construction, operating and,
in some cases, maintenance cost of the projectpamd to achieving the desired outcome
through alternative financing and procurement masH@PL, 2002).

Partnerships achieve VFM due to the participatibiine private sector, under the specific
conditions set by the PPP contract. Contrary toliputrganizations, the private sector
operates in a competitive environment, where dffegblanning and management is crucial
for its survival. Therefore, a private company’simimcentive is maximization of profit and
market leadership. In the case of public privateneaships, these principles work in favor of
a project of public interest in two ways:

Firstly, there is evidence for PPPs to achieveeiased efficiency in terms of budget and
time delivery. A long experience with budget exesssf public works shows that the profit
motive of the private sector is a more effectivetda in controlling costs than the legal and
ethical obligations of public authorities to prdtéee taxpayers’ money. Secondly, during the
operation period, taking advantage of the privasestor managerial know-how and market
placement leads to better whole — of — life assstagement and, thus, better performances
for the project. These two remarks mainly deriverfehe fact that in classic procurement for
the construction of a public work, the contractas levery reason to blow up the budget so as
to expand profit margins, whereas in a PPP theafwipartner is not compensated according
to costs but according to performance (Plaskowti&araiskou, 2007).Indeed, evidence
from the United Kingdom reveal that about 78% oPBIPave respected the initial budget set
by the contract and only 24% of such schemes presdate deliveri{/(NAO, 2003).

Achieving better VFM is also connected to PPPsslskring and compensation policy. In
public private partnerships, the private sectoraliguundertakes the risks of financing,
planning and delivering the project while havingréspect the output specifications set by
state authorities, in order to be adequately cosgted. This factor is in itself an important
incentive to any entrepreneur for minimizing coatsd maximizing quality (Poschmann,
2003; APCC, 2002).

Public private partnerships offer another importhtantage: the possibility of achieving
economies of scale and gains in terms of incregweductivity. Indeed, the State can

cooperate with more than one private company fa& mthmaterialization of a series of

" A relevant survey of the European Investment BenRPPPs has shown that the success of PPPs
regarding the respect on the initial budget ana: tohdelivery is mainly due to the detailed natwk
contracts adopted in such schemes (see BEI, 2005).



supplementary projects through one single conffagti, 2005; MEFI, 2005). This kind of
programming, on the one hand allows authoritiesaee time by initiating one tendering
process for more than one schemes and secondiys dffe chance for parallel coordination
of activities between partners, so that the rafieised resources to the produced output is
digressive.

Apart from the VFM factor, partnerships can havsijpee effects to the development of
private sector and entrepreneurship. This partys lon the opening of new markets,
traditionally controlled by the public sector (Sjass, 2006). By developing creative
partnerships, the State can still control outpuatlitpuand, at the same time, open paths for the
creation of mixed economy markets of public goaus services that offer new opportunities
to private initiative.

In many cases, state authorities, also offer thaitners incentives and facilitations in
order to improve the financing conditions of thejpct (Gligorijevic, 2004; JRF, 1998).
Taking into account that PPPs are based on “namires” financing (MEF, 2006), where
cash flows occur at the operation stage, thesenfives usually take the form of tax
reductions or state guarantees and intend to tieilithe effort of the private partner in
securing the necessary funds during the construgigriod. Moreover, the public sector,
whenever possible, further reduces the financirgl obthe project by granting state owned
land to the private sector. In this manner it isdeaasier for private companies to enter the
PPP market and improve their placement.

Other important advantages of PPPs originate from \tery concept of the word
“partnership”. Indeed, most authors agree thatticrggartnerships between the public and
the private sector, in a more vast sense, bersit@l justice and empowers the creation of
participative procedures open to all interestedtigmr Networking is crucial in the
development of cooperation between sectors anthisncontext, actors such as NGOs and
other social partners are often given place toigpste in schemes with increased social
impact. Such procedures improve transparency arydeaa to better securing public interest
through the embedment of specific contractual tekuidDP, 2000).

All the above mentioned advantages of public pevadrtnerships can apply to national
as well as local level, depending on the natuleRIP schemes. For the purpose of the present
paper we will focus on the positive effects of palgrivate partnerships in local economies

and decentralization processes.

4. PPPs and local development

Local development could be defined as the partioigaprocess that encourages and

facilitates partnership between the local stakedrsld enabling the joint design and



implementation of strategies mainly based on thenpaiitive use of local resources
(Canzanelli, 2001). This definition has been chdeesrder to stress the importance placed in
recent literature on the creation of partnershipsieveloping local economies. In the case of
Greece, where strategies for local economic dewabop seem to lay principally on central
government guidelines and policies, the promotibrilacal partnering” seems to be even
more crucial. Based on the advantages mentiondteiformer part of this paper, it is helpful
to outline some possible positive effects of pupliwate partnerships, this time in the context
of local economies.

PPPs have been primarily developed in order t@adittrivate funds to public interest
projects at times of state budgetary constraintsh{iyl2004; Poschman, 2003; Spackman,
2002; Bhat, 2000). In any case taking advantagprighte financing means saving public
money which could be used as public investmentherosectors, where partnerships or other
forms of private financing are not considered adsée or even feasible. Local authorities can,
thus, use PPPs supplementary to other public sech@mes for the delivery of infrastructure
and servicés In this context, we could state that this oveiratteased investment activity as
well as public infrastructufein the region favors local economic growth, prdiity, and
competitiveness (Regan, 2005).

We have also stated that public private partnesstapour the development of the private
sector in a number of ways. Facing this from tleal@conomic development perspective, we
should also refer to the fact that, by enablingphieate sector to be activated in local markets
of public goods and services, PPPs improve localdymtivity. Furthermore, Silva &
Rodriguez (2005) have recognized the value of RRPRsnpowering local cooperations, not
only between the public and the private sectors, dlso between private organizations
themselves. “Collective entrepreneurship” is ongeas of this kind of cooperations, where
companies of the same or complementary sectorsceardinate their decision - making

processes. This sectoral or intersectoral cooridimanay offer positive outcomes such as

8 It has been noted that, due to the market enviemrformed in contemporary mixed economies,
public and private actors are often coordinateth&ir activities. Public and private capital may no
only be considered as complementary but also astitutl “goods”. In this sense, productivity curves
for one product may be identical, independentlyteether it is being financed by public or private
capital (CRC, 2001; Da Vezies & Prud’'Homme, 199%)the same time, though, the hypothesis of
“substitution” raises the question of whether ims®d public investment creates “crowding-out”
phenomena, thus having negative effects on priviatestment (see Apergis, 2000). Since this
discussion lies beyond the scope of the presergrpayge integrate the effects of private and public
capital to overall increased investment, which esidered as a positive factor of productivity,
competitiveness and economic development.

° However, the contribution of infrastructure capitaeconomic growth is a rather controversial éssu
There are reported empirical analyses that founstamistically significant association between tive
components. We can state, though, that in the ¢bort increased employment in the infrastructure
sector presents positive effects to the economyevihcreased infrastructure capital leads to ineeda
productivity in the long term (Plaskovitis, 2004).
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diffusion of new technologies, development of inathen and specialization of human
resources.

We could state that there are two ways of instiggtihe positive effects of partnerships to
local development (Pichierri, 2002): it could beséd on processes triggered either purely by
actors and resources from inside the area in quresti by a combination of endogenous and
exogenous actors and resources. In this sensehieva endogenous local development,
municipal authorities attempt to organize a PP&egy by partnering with local companies
that meet the desired standards and using locasiment opportunities productively.
Otherwise, local authorities could aim to attrambr@omic actions from other territories, thus
stimulating a direct or indirect competition, asvay for achieving economic development
(Metaxas & Kallioras, 2004; Godard, 1996). Locainpetitiveness could be instigated by the
cooperation between local actors as a base foatinaction of further investment in the
region, while ensuring the functional survival atelelopment of local businesses. In this
context, forming a decentralized type of governam@reains crucial for the empowerment of

local decision — making processes.

5. Forming a new type of decentralized governanceniGreece through local public
private partnerships: prospects and threats
As stated earlier in the present paper, Greecealrather centralized administrative system,
where local authorities handle centrally controlfedds and enjoy relatively limited decisive
competences. In this context, it should be interggb investigate, on the one hand, the way
in which local authorities can use partnershipsritter to overcome the obstacles placed by
the existing administrative Greek system, as wellhaw PPPs might, in the long term,
encourage decentralization of the decision-makirgggss, regarding the delivery of public
goods and services.

Strengthening Local Authorities
Greek municipalities mainly finance their regulatiaties through a centrally controlled
budget (Central Independent Revenues — CAP) anitietintax revenues or can seek for
irregular revenues through public borrowing or dspg of municipal property (law
1828/1989). Taking into account that about 58%hefirt revenues derive from the central
government budget (Lalenis & Liogkas, 2002), loaathorities, by not being able to plan
their own resources, simply lack the flexibility fimance more ambitious local schemes.
PPPs, on the other hand, can be based on the ugmivate capital, thus relieving
municipalities of the immediate financial burdentbé& project. In this sense, partnerships
offer local authorities a new financial tool foreweoming their increased dependency on the

central government
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Another issue on the Greek administrative syste&m din the structural and operational
weaknesses of local authorities. Inefficient buceatic mechanisms are a main characteristic
of Greek municipalities. Inadequate infrastructanel unskilled staff conclude the image of
local self-governments who are often unable tociffitly support some of their basic
functions (Photis & Koutsopoulos, 1996; Michael949KEPE, 1991; 1990). By initiating
PPP schemes, local authorities take advantageeaf plartner's technical and managerial
“know-how”, in order to materialize a wide rangepaiblic projects.

Close contact with entrepreneurial culture is ormearaspect of PPPs that could prove to
be beneficial to local government. More specificatooperation with private institutions
could help municipalities in identifying their waassses and adopting basic principles of
private sector management and efficiency, in l@chhinistration. Productivity, total quality
management and “customer — oriented” services mmexample of new public management
principles that derive from private organizatiopsactices (Michalopoulos, 2003; Hebson et
al, 2003; Kim, 1997). Going even further, Riege &dsay (2006) refer to knowledge
management partnerships, where public and privaganizations form strategic alliances in
order to improve the quality of public policy imptentations. In this context, PPPs are not
simply a mechanism for “employing” the private sedior the production of public goods:
they are a potential tool for improving public seatfficiency.

Potential drawbacks of Greek local PPPs
Although PPPs are reported to present a numbeusifiye effects and advantages, which can
prove to be beneficial to Greek local governmetigy, also, engage certain important
threats. These threats derive both from the nandecharacteristics of Municipal authorities
in Greece as well as general features of publiapgipartnerships.

One could state that the basic conditions for tleeassful implementation of a local PPP
lay in the preliminary phases of forming the parshg. Ensuring the project's economic
viability together with protecting public interemte necessary in order to ensure that a PPP is
justified. Political and social priorities must kmarified and alternative financing and
constructing methods should be comparatively exadchibefore deciding to proceed to a
partnership with the private sector (MEFI 2005; BD03; Tsenkova, 2002; NAO, 1999).
Ensuring competitive tendering is also crucial.v&e investors must, however, expect
financial returns in order to file a bid. Carefdlection of the project’'s nature as well as
effective planning could, therefore, contribute nmaking sure that a good number of
alternative bids will be gathered (Fayard, 199®)aHy, it is the government authority’s duty
to impose contractual terms that will ensure thegbe’s sector contribution in public goals,
such as environmental protection and serving sesalell as economic local needs (Lewis,
2003; Adair et al, 2000).
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In this context, structural and operational weakassof Greek local authorities could
pose important obstacles. As we have already sttediack of financial resources, as well as
experienced and skilled staff, which could effeelvhandle the preliminary phases of a
partnership, are a major drawback in ensuring th&PP will have the intended positive
effects. Conducting a partnership contract is @eratcomplicated, timely and costly
procedure. The existence of opposing interests dexivthe potential partners, as well as
imperfect information on their intentions raise® theed for careful setting of contractual
conditions and increases transaction costs (HaD52 Parker & Hartley, 2003). There is,
also, the threat that, during this process, theafei sector can benefit from the local
government’s structural weaknesses and take adyaatfaits own increased experience and
negotiation capacity to the expense of generalipiriterest (Bloomfield, 2006).

Clientelistic relations are, unfortunately, anotlfesiture of the local political system in
Greece (Getimis & Grigoriadou, 2004), thus encounggopportunistic behaviours and
discriminatory selection procedures during the piag and tendering stages of partnering
with a private company. One aspect of this probleys on the fact that local representatives
tend to act as agents of Greek political partieslghis & Liogkas, 2002) and therefore
disregard true local needs so as to serve certliticpl goals. However, without competition
and employment of VFM-criteria during the selectadrbids, the local society fails to ensure
that long lasting commitments, such as PPPs, willptove to be more costly than classic
procurement methods.

Taking into account that contractual relationshijith the private sector normally last 25-
35 years, long-term planning is a basic need imrotd successfully implement a PPP. It is,
however, possible for local governments’ budgetamystraints to lead them in an overuse of
private capital, as a short-term financing soluti®®Ps usually support projects based on
“non — resource” financing by the private partnetio will be compensated through
payments during the operation period, while cowgtime cost during the construction phase
(MEF, 2006; Sorge, 2004). Therefore, it should f@lenclear that partnerships do not offer a
“magical solution” to every local problem and thésecertainly a need to foresee that future
financial cost will not disturb social justice —else, that the price paid by the user/tax-payer
will be socially acceptable. Apart from budgetapnstraints, short —term political goals of
local representatives engage a similar threat. Mypecifically, the adoption of private
financing may be used to materialize projects hygferring operation cost — together with
the political cost- to future electoral periodsisltclear that this kind of short-term financial
programming may lead to social injustice through tifansferring of responsibilities to future
users and tax-payers, while it fails to serve theppse of long-term saving of public
resources (Pitt et al, 2006).
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Finally, it may be proven difficult to secure localblic opinion acceptance for the
involvement of private, profit- driven organizat®mno the provision of public goods and
services. The dominating Greek political cultural @he weak civil society seem to render
citizens suspicious of private — public cooperaidgGetimis & Grigoriadou, 2004), which
may pose significant obstacles to promoting pastnips, by fear of “selling-out” public
property. In the eyes of the wider public, privateanagement and charging users is not far
from privatization and this may not be acceptabldéhie realm of public goods and social
services (Plaskovitis & Karaiskou, 2007).

Promoting decentralization and bottom-up governameeugh local partnerships
When using the terndecentralizationwe tend to refer to some kind of power and
responsibilities transfer to local governments (Kit®97). The issue of decentralizing the
production of public goods and services in Greezih fact to the transfer of resources and
local policy-making capability and not so muchhe tnstitutional transfer of responsibilities.

Taking into account Greek administrative and gowemnt culture, we could state that
formalized institutional decentralization processemild begin to take place when local
communities are made ready to assume further regyplities. In this context, two factors
can be said to be of vital importance in orderrigger a bottom-up restructuring of the
decision-making process: reinforcing accountabiityocal governments as well as reducing
regional economic and saocial isolation phenomematnBrships between local public and
private actors can play a key role in reachingdhgsals.

Public private partnerships are mentioned to setirggt for decentralization of decision —
making processes by allowing local actors to usé ihtimate knowledge of local needs in
order to achieve better results (McQuaid, 2000).&0first level, implementing successful
PPPs in traditional local public schemes may allownicipalities to productively exploit
local resources and create a healthy competitive@mment for private actors who wish to
get involved in this new local “market” of publiofrastructure and services. Through this
networking between local government and privatepfofit organizations opens the path for
contractual relationships of a larger sense, betwesder variations of local players
expressing local interests. As Godard (2002) puts..ithis enables us to go beyond the
monocentered conceptions of the local politicahgcand the strictly institutional approaches
of the political government ...."by activating negotiation mechanisms between groups
“...whose relationships can be defined both by cotigreind cooperatiori.

Reinforcing accountability and sustainability oftians of municipal authorities in
Greece, as we have extensively stated, is not syntaak. Clientelistic relations and party-
dominated networks create major obstacles in emguhniealthy cooperations. However,
expanding partnerships between local governmentvanidus social partners of the local

community, including non-profit and non-governméntaganizations, may well lead to
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restricting individualistic phenomena, avoiding gkiterm planning and establishing a more
open form of local governance (Silva & Rodrigue@032). At this stage we should also clarify
that “partnering” is not limited to the simple pagsof resources between the public and the
private sectors (Pichierri, 2002), but may refethe forming of productive social dialogue
for the achievement of common goals. In this cant®etimis & Grigoriadou (2004) are
noticing the emergence of new social movementsoimemporary Greece. Contrary to the
past, these contemporary movements do not appdag tiominated by individualistic and
confrontational culture, but encourage civic pgwation. Therefore, their involvement in
local PPPs, of a wider sense, may reinforce acebility of local actions.

Finally, partnerships may be formed between sevecal governments and local private
actors as a way to implement larger scale locajepte. Taking into account that Greek
perfectural authorities practically act as cengg@aternment’s agents (Photis & Koutsopoulos,
1996), unable to coordinate local actions and ptendecentralized project implementation,
intermunicipal PPPs can fight territorial isolatiand permit more complete and efficient
approaches to the provision of public goods in Imedging territories or in urban centers with
similar need®. Furthermore, the sharing of relevant experiersres best practices between
local governments can, prospectively, improve ti@lémentation of partnerships for the

delivery of local goods and provide the “know-hafet “self-governing” local needs.

The purpose of the above mentioned theoreticalideretions has been to present new
prospects for the use of Public Private Partnessinifisreece at a time when operational case-
studies of such local cooperations in the counteycuite limited. Next we will briefly see
what is being currently implemented in the field lo€al PPPs through a specific central

government initiative.

6. From theory to practice -“Thisseas”: an instrurrent for promoting Greek local PPPs

As we have already mentioned, the introductionagf B389/2005 offered local authorities
the chance to proceed with local partnerships tiito@ more concrete institutional
framework. At the same time, though, the Ministfylmterior, Public Administration and

Decentralization (MIPAD) has introduced “Thissedsiiv 3274/2004), a 5 year program for
the development of local self-governments that alsws at promoting the adoption of local

PPPs. “Thisseas” supports 34 local actions, group#te following three sub-programs:

1% This kind of governance may be linked to Metrogwli Administration systems, whose application
in Greece is being strongly discussed since th®'$9%or more on this subject see: Papadimitriou &
Makridimitris (ed.), Administration Systems of Metropolitan Are#@sN.Sakkoulas Publ., Athens-
Komotini, 1994 (in Greek); Hellenic Regional Scistd Association (SEP),Metropolitan
Municipalities and elected Regional authoritiesieBtific Conference ProceedingSEP, 2006 (in
Greek).
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- Organization and development of municipal publivees
- Local development and environmental protection
- Social and cultural infrastructure and activities
All three sub-programs involve financial grantinjtbe elaboration of Masterplans, in
order to investigate the potentials of implementprgposed partnerships and, in selected
cases, the funding of the municipality’s finanaahtribution in a PPP. A rather important
aspect of “Thisseas” is that it encourages thetioreaf local networks and partnerships
between local authorities, a crucial factor in patdly enabling a more holistic approach in
facing urban needs of the same region.
Until May 2007, municipalities filed 219 PPP proptss 136 of which have been
approved for funding by “Thisseas”, with the averdgidget of each approved proposal to be
estimated to 100,728 €.

Figure 1
Regional distribution of PPP Schemes approved thragh “Thisseas”
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In Figure 1 we present the regional distributiormpproved PPP projects. Attica, where
the main body of central administrative bodiesitisaged, concentrates the higher number of
approved local partnership schemes, representifgy @Rthe total, followed by Thessaly
(16.9%), Central Macedonia (14.7%) and East Madedamd Thrace (10%). The nine
remaining Greek regions’ local authorities haveyét extensively benefited from the
“Thisseas” initiative, but one could state thatisitencouraging to see that initiatives for

planning and implementing local actions are beingfprward all around the country.

Table 1
Nature of PPP projects approved through “Thisseas”
_ Number of Percentage Budget of
Category of Approved Projects Appr_oved %) Ap_proved
Projects (% Projects (€)
Tourism (conventional and alternative) 29 21.32 ,18@,000
Planning and Construction of Parking Spaces 28 90.5 150,683,762,
Municipal Real Estate development 16 11.76 24.8(B0D
Culture, Sport, Education and Conference spaces 10 7.35 67,454,722
Primary Sector Infrastructure 8 5.88 14,696,029
Energy Infrastructure 7 5.15 329,650,000
Municipal - Social Infrastructure and Services 7 156. 3,700,000
Water and Waste Infrastructure 7 5.15 344,500,000
Urban development and regeneration 6 4.41 318,000,0
Masterplan on the Potential of Implementing a PPP 6 4.41 382,000
Planning & Construction of Commercial Centefs 5 83.6| 85,000,000
Construction and Operation of Marinas 4 2.94 13,000
Implementation of Industrial/Technology Parks 3 12.2 | 19,500,000
TOTAL 136 100 1,768,046,513

(Source: Ministry of Interior, Public Administration & Decgralization, May 2007)

As far as the nature of local PPP projects apprdwetiThisseas” is concerned, they
can be categorized as shown in Table 1. There, otieenthat local governments seem to
consider tourism infrastructure development (2238af approved projects) as a priority PPP
project. This can be justified given the fact tt@mirism represents a traditional promoter of
Greek economy. Otherwise, Greek municipalities mostly prefer gat forward rather
“conventional” types of projects such as the camsion of parking spaces and real estate
development (32.35% of approved projects). It iséner important to note that sustainable

actions, such as energy infrastructure or urbaenegtion schemes (9.56% of approved

1 According to the World Travel and Tourism Countilurism accounts for 15.1% of Greece’s GDP
and 15.9% of the country’s employment (World Traset Tourism CouncilGreece: the impact of
travel and tourism on jobs and the econgpprgliminary findings WTTC, 2006)
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projects) are within the municipalities’ generalatgpp We should also note that, until May

2007, only one intermunicipal PPP has been apprthvedgh the “Thisseas” initiative

Conclusions

Greece has long been in need to renew its institatitool case for providing public goods
and services. Classic public procurement and manageof EU’s funding have, on the one
hand, acted as “alibi” for ineffective public pglipractices (Spanou, 2001) and have, in
practice, also reflected the structural weaknessésthe highly centralized Greek
administration system. Large scale concession agrets during the 1990’'s have, also,
provided a useful experience, justifying the praomtof an explicit legislation for public
private partnerships.

The present paper has attempted to overview the fesgures of PPPs, which seem to
offer important advantages on economic as welloagaklevel. More specifically, reported
theoretical considerations show that partnershigisvéen local governments and private
institutions can prove to promote local developmetiengthen local public authorities and
instigate forms of bottom-up governance. It is, boer, important to stress the need to secure
that PPP schemes will not be undermined by the messes of Greek local authorities, which
have to use this innovative tool with a sense masibdity and long term planning.
Accountability is a major issue for any local parship and as Bloomfield (2006) puts it:
“...when laypersons, without legal and engineeringjrting cannot readily understand the
key provisions of a public contract, simply makthg contract documents public will not
suffice to insure transparency...ln this context, public authorities have to maintéaeir
leading role in terms of establishing and contngllthe fulfillment of strict specifications in
the production of local public goods through PRMsich will also assist them in ensuring
public approval.

The success of any partnership depends on theigafmact according to specifically
identified priorities and, thus, produce the desmesults (OECD, 1997). Greece's experience
in operational local partnerships remains limitadyich doesn’t allow the expression of
definitive conclusions, concerning the effectivenesf chosen actions. The presented
“Thisseas” initiative has been chosen, thought esthe only up-to-date reported coordinated
action for the promotion of local PPPs in the courthe examined relevant data have shown
that Greek municipalities are willing to proceedhwprivately financed local projects but are
still, for the larger part, choosing rather convemal, small scale interventions. Time will

show if local authorities will explore the possityilof using the private sector as a useful

12 This intermunicipal PPP project is being put fordvy the Municipalities of Kardamila and Amani
in the island of Chios. It concerns the product@fnelectricity through wind power (Ministry of
Interior, Public Administration & Decentralizatioklay 2007).
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partner for productively activating local networkad, thus, claim a more active role in

decentralizing governing processes.
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I ntroduction

Within the last two decades a significant numbepbatization and liberalization
projects have been put forward with the aim of nmmodéeng Greek Economy. These
attempts stem from a political consensus aimingetiefine the interdependence and
balance between state and market (Pagoulatos, 2@a8}her projects of this kind
are currently under way (energy, postal servicdslena few more are to follow in the
near future. At the same time a great numberrefdly competitive, oligopolistic or
monopolistic structures in the private sector of tharket were forced either to
reformulate or to adapt to new competitive rules,aaresult of EU harmonization.
Although this regulatory process reflects deeped gowerful socioeconomic
pressures and necessities (Jordana & Levi-Eaiiias so far moved with a certain
degree of hesitation, if not haphazardly. Themmpiestion of this paper is whether
there is a pattern of governmental involvementhi@ €conomy, revealing a distinct
national pattern of regulation (Coen & Heritier,0B}, as well as to locate the
economic and political core-values driving the tddeation process. In other words is
there a national regulatory regime and if so wheatits main characteristics? Who are



the agents and stakeholders influencing the eptimeess? And finally what are the
directions towards which regulation is moving (Mor2002} in the context of the
modern Greek economy?

Focusing on the domestic market for petroleum pectgjun the period since
1989, we wish to present empirical evidence sugggeghat there exists a distinct
national regulatory regime. It will hopefully be ioterest that the market is structured
in a unique layered fashion through which the déf¢ stages in the process of
commodity formation (production, reselling, retag) form hierarchical tiers
accommodating different interest groups. Thus gawent regulation is calibrated in
different ways depending on which segment of theketaits particular regulatory
measure aims to regulate. The evidence presentussé lend support to the
argument that a significant part of the regulatooye is the result of a balance
between strong private and state interest. Thidtsees a powerful bond between the
government itself and a limited but extremely pdwlegroup of members (Coen,
2005y of the regulated industry. However regulatory dgrappears to differentiate
sharply as we move away from the nucleus to therdigrs of the regulatory regime.
By defining the way economic regulation is beingpiemented in Greece and by
analyzing the emerging national regulatory regithés paper will hopefully fill a
gap in the relevant literature and offer food fawught concerning the particular ways
in which peripheral regulatory regimes can addmmsamon challenges in a unified
European economic space (Geradin, Munooz, Pefi§)20

As Majone stated,“Privatization and deregulation have created the
conditions for the rise of the regulatory stateréplace the dirigist state of the past.
Reliance on regulation —rather than public ownepshi planning or centralized
administration— characterizes the methods of trgulatory state” (Majone, 1994)
With this statement, Majone defined the meaningthed “regulatory state” and
provided a new outlook concerning the matters edldb economic regulation. The
validity of such a claim, when it comes to desctitie Greek case, is what we wish to
discover by going through the empirical data comicey the domestic market for

petroleum products.



An overview of thedomestic market for petroleum products.

The Greek market for petroleum products is str@ctun a unique layered fashion
through which the different stages of commoditydurction form correspondingly
distinct segments of the market for petroleum potsluin short we can distinguish
three distinct sub-markets: @he refining submarket’(which sells to wholesalexs

b) “the reselling submarket(where in wholesalers buy from refinersand c) the
“retailing sub market” (through which petroleum products reach the fowlsumer.
Each one is characterized by its own particulajtigroblems, trends and prospects.
These particularities are generated by the strestspecific to each submarket as well
as the value added in both the national economy thedwholesale market for
petroleum productA central thesis of this paper is that “governmenggulation is
calibrated in different ways depending on whichmsegt of the market its particular
regulatory measure aims to regulate”. By lookinghat peculiarities of the structure
specific to each submarket market, the situatiaorpo the launch of regulatory
reform, and the existing institutional frameworkeowthat period, will allow us a
better insight on the way governmental regulai$opeing implemented.

The structure of the refining submarket is distinduopolistic , consisting of
the formerly state owned, HELLENIC PETROLEUM S.Adatihe private company
Motor Oil Hellas . Between them these two compac@ger approximately 86% of
the domestic demand for refined oil products. T fefining installations operating
on Greek soil share a total output of approximakély 19 million’, in response to an
estimated total of around MT 21 million domestiar@dd for refined oil products.
With the exception of a small number of custometie-armed forces , DEI (Public
Electricity Corporation), Olympic Airlines and Ha#i Aluminuni- who get their
supplies directly from the premises of the aboventineed refineries, nineteen (20)
private concerns make up the domestic resellingketarThe new “Oil Law
3335/2005” may now typically allownajor reselling companie® proceed with
imports of oil products, yet the commitment to et60 days emergency stocks (Law
3054/2002) practically vanishes such a possibityace for storing safety reserves is
provided by the refineries who therefore take ue ligal obligation to keep the
necessary safety stock instead of the resellers,imbxchange sign a supply contract
with the refineries. Separated in three differemtiotks” according to their

proprietorship, business cycle, market share, arubseshareholding ties, these
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companies form a peculiar competitive environmehsame sort of “fragmented
oligopoly”. Greek subsidiaries companies of BritBétroleum and SHELL as well as
EKO , herself a subsidiary of HELLENIC PETROLEUM dap, share a total of
approximately 68% of the market, leaving the rest for sixteen (1@)aber,
domestically owned firms. Last but not least, theme more than 7500 petrol stations
19 which make up the domestic retailing market. Exkaugh competition has
evolved! quite sufficiently, the relatively low rate of dett per consuméf
accompanied by the geographic diversity of Greémeg to favor anti-competitive
phenomena such as local collusion practices andpuadistic abuses.

Greece has a high dependency on energy importh, aillitaccounting for
most of total imports. Saudi Arabia, Iran and thes§ta are the main suppliers of
crude oif®>, while the indigenous production covers only aytiamount of the
necessary demafitl barely reaching 1,3% of total refinery intake Oil demand is
forecast to grow by about 40% between 2000 and 2046 it dominates the energy
consumption chart. The new oil pipeline between Burgas (Bulgaria) and
Alexandroupoli (Greece) will certainly ease pressuon oil supplyEven though the
demand for natural gas has increased within theféas yeard’ oil dependency will
continue to move at high levelsorms of renewable energy production are being
intensively funded by the EU in order to changedheve described energy balance.
Imports on refined oil products account for appnoxiely 14% of total demand (2001
data). This level of energy dependence has seraugications and is indicative of
the fiscal and economic burden it entails. Any rigefall on the international oil
prices, results in both vertical and horizontaket§ on the national economy. The
trade balance is also seriously affected by anyrdess of that kind. The
infrastructure and peculiarities of the Greek ecopoas it will be further explained,
tend to enlarge the malfunctions following suchodiers. In that case both inflation
and the trade balance, among other fiscal figueesl to be seriously affected. Public
revenue is one of those figures, since approxima@e5% '® of the tax revenue,
according to OECD estimations, results from thedtior indirect taxation of fuels
and other oil products. Furthermore, tax policya@ning oil products has been used
more than once as a part of proactive measures rader oto increase the
competitiveness of Greek industries or other sowigéctive$®. The excise tax for
heavy fuel oil ( € 38.15 per toniwas decreased by half (to € 19.00 per tone ) in



the beginning of 2002 for that cause, especiallythose industries operating in
regions without natural gas supply.

The above mentioned energy dependence led to tesingaof the Civil
Emergency Planning Law 17/1974 (valid as subsetjuantended), a statute which
set the foundations of the current market structuighe “Oil Laws”
1571/19853054/2002 and the new “Oil Law 3335/200%it followed, as well as a
number of regulations, acts, ministerial decreesnetv provide the legal framework
for the operation and development of the domestiolesale market for petroleum
products. The core values of this legal framewanktl their recent revision (Law
3335/2005), as a result of EU harmonizafibmaintained a clear orientation towards,
on one hand, the preservation of emergency sta@cidson the other, a strict license
policy concerning new entries on each segmentefiarket’. Due to the emphasis
placed, a) on oil related issues of national ségul) the use of energy pricing and
taxation as a measure to control inflation as waglto secure budgetary targets and c)
the pursuit of social objectives, the regulatorgimee that guided the structural
development of the domestic market derived syricdm state induced policies. This
placed the government in the position of the sobteaker, opposite to the
representatives of private interests in the odibess. As a result the foundations for
an immediate and long lasting bond between thepavts were strongly initiated. The
diffusion of the EU completion law and the implertagion of the new Oil Law,
following the wide harmonization program, resuliedhe redistribution of regulatory
power, the rise of new actors, both state and f@jvand eventually a new form of
“statism”.

The existing framework governing the domestic whale market for
petroleum products continues to display a statéeced orientation that favours
concentration and large-scale operations.

Yet through the operation of new institutions, fegons and a new mode of
governmental intervention in the economy, it evalyuexpresses the core values and
characteristics of the currently evolving natioregulatory regime. As Coen notices
“the changing nature of markets and technologicahdvation are clearly at the
forefront of many of the developments we obsertikermanagement of markets and
the style of regulation. However institutional irgsts, political goals and ideologies
also play a large part in how the broader liberaliion agenda is implemented and
regulated” (Coen, 2005Y.



The Refineries Sector. An area of utmost regulatory density.

“Where competitive conditions did not yet existy gniblic regulation could
ensure that privatization did not mean the replaeetmof public monopolies by
private one¥ Majone, 1994). With regard to the Greek refies sector,
privatization meant a symbiotic relationship betwethe public monopoly and two
large private firms enjoying long-standing politi€avours, a process which gradually
resulted in a “peculiar” duopoly closely monitoreglthe state. Under the pressure of
the EU Treaty, a number of laws were issued, stgiti 1985 and reaching 2005, that
gradually led to the liberalization of the mark&he model followed required the
replacement of the public owned company by a peivéihe former public company
that was then appointed by the state to set thangti imports, distribution and
function of the entire wholesale market, is nowl@ated company —still highly
influenced by the state— that continues to leadritastry by possessing a dominant
position in the refining sector. Nowadays the foryestate-owned HELLENIC
PETROLEUM S.A and the private company Motor Oil ldelmake up the refining
sector and share the domestic production of a@itipcts that reaches approximately
19 MT of crude oil per ye&t

HELLENIC PETROLEUM S.A owns and operates threehef four refineries
in Greecé® and covers 73% of domestic demand for produistsstorage facilities
reaches 6.560.000iMwhen the total storage facilities in the couninyall four
refineries is estimated around 8.760.000 mThe Group includes a number of
subsidiaries, associated and affiliated compahiemd is the largest industrial and
commercial company in Greece (in the year ended282006 net sales reached
EUR 8.122 million, total assets EUR 4.363 milliand 5,425 employe®3. It also
shares 23% of the domestic reselling market thratsy subsidiary EKO-ELDE, a
parentage of 85% of the oil refinement requirem@&miSYROM by an acquisition of
54% of the OKTA refinery , while it also possesse85% stake in the Greek Natural
Gas Company (DEPA). Its activities date back in 898s HELLENIC
ASPROPYRGOS REFINERIES S.A (ELDA), when the govesnindecided to
establish the first oil refinery in the country amatil 1998 it remained fully controlled
by the state, appointed to run the domestic whtdesarket for petroleum products.
At that time the company changed its name to HBEIIE PETROLEUM SA,
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proceeding in a number of acquisitions and mergdrite it also floated 23% of its
share capital in the Athens and London stock market2003 PETROLA HELLAS
SA — a third, smaller, participant in the oligogtically structured refineries market-
merged with HELLENIC PETROLEUM therefore creatingday’s characteristic
duopoloy with MOTOR OIL. The Greek state has retdin35,48% of company stock
and by statute it may not reduce its share beld® 8f the company voting shares
regardless of any increase in share capital. ©frést, 35,89% is held by Pan
European Oil and Industrial Holdings S.A (an inseref the powerful Latsis family
who owned the merged PETROLA), while the remaimpag is floated on the Athens
Stocks Exchange. Seven (7) members of the BoaRlrettors are appointed by the
Greek state, with the six (6) remaining membersiognfrom the Paneuropean Oll
and Industrial Holdings S.A as well as the minorishareholders and the
representatives of the company’s employees.

MOTOR OIL HELAS is the second crude oil refiningngpany in Greece,
with a share of approximately 25% of the domestarkat and 50% of total exports.
The company owns one large refining installatiort.unear Athens unit. The refinery
with its ancillary plants and offsite facilities msists one of the largest industrial
complexes in Greece and is considered one of thst modern refineries in southeast
Europe. The refinery holds stock storage capadit.®00.000m correlated to the
estimated 8.760.000%rotal stock facilities .The company operates sih®&2, but
during the 1980s a new era of aggressive busiresstyawas initiated. This resulted
in 1996 to the purchase of 50% of company’s shayeArmco Overseas Company
BV —a subsidiary company of Saudi Arabian Oil Compaand the launch of its
business plan. In 2002 the Company acquires 10084/t¥l OIL which is one of the
five biggest companies in the reselling sectorrd®enture Holdings Limited (an
interest of the Vardinogiannis family) possesse® % of the company’s capital ,
Petroshares Limited 10,5% and the remaining 38,80fleated in the Athens Stock
market. Hellenic Petroleum is since May 2006 a ttuent of the MSCI GREECE
INDEX, employees 1157 persons and its turnoversismated approximately EUR
http://www.statbank.gr/companydata.asp?CD=@0230.860.000 (Motor Oil Annual
Report 2005) .

The legal framework that runs the domestic mar&epétroleum products and

in particular the refining sector, is mainly cedtraround the law 3335/2005 and a

number of previous relevant acts and regulatiorsd thate back in 1985 ( law
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1571/85, law 1769/1988, law 2008/1992 , 3054/2G82) According to the national
law a strict licence policy has been put forwaresha@ning a) environmental and
personnel safety, b) the technical specificatidn$he storage facilities, c) the quality
of the output, d) the ability to proceed with imigore) the timing concerning the
public announcement of the refinement prices (1882/V/2007 of the Hellenic
Competition Commission) and f) mainly the obligatio maintain a 60 days stock of
the entire range of the produced petroleum produeithin the Greek soil (law
3054/2002). What the new framework came to repléamong others) is the
monopoly power of the former utility company. Thiempany had the unique
privilege, to define the refinement price, to impany amount of refined petroleum
products needed and in general to rule the entmekenh The liberalization of the
market meant that each participant in the refindreeator —at that time DEP , Petrola
and Motor Oil- will be able to proceed with import®nfigurate its own commercial
policy (prices, discounts and returns) and procestth short term commercial
agreements with the reselling companies. The regatbmpanies would also be able
to proceed with imports of refined oil products aty quantity they decide for
themselves. Yet the limited storage facility of tleselling companies, compared to
the refineries, forms an actual barrier to such ideming of competition. The
marketing companies have the right to transferrtisédack storage obligation to
refineries operating in Greek soil , in proportitmthe quantity of the petroleum
products bought from the latter during the previgaar. The merger by absorption
of Petrola Hellas S.A, in 2003, from HELLENIC PEDREUM SA (with the timely
approval of the Hellenic Competition Committee) ited even further the
possibilities of a strong competitive environmerdttwould lead to lower prices.

Both, the sequence of amendments resulting in ytedegal framework, and
the economic fermentation among the participantsthef refinement sector, are
indicative of the regulatory process followed ame tgradual stabilization of the
incentives provided by an evolving national retpa regime. What characterises
the domestic market for refining oil and this “pkari duopoly that actually
materializes it, is a) the persistence on the mdytaf supply by reassuring the 60
days emergency stock in Greek territory b) thdaegment of the former utility
company by a private one, that is still stronglymected to the state and at the same
time is leading the market, c¢) a consolidated Btgbtoncerning the market

participants and d) the absolute power of the gowent (ministry of Development,
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Ministry of Economy and Finance) as the sole regmaauthority. These principles
actually illustrate the core values of the bondueein the state and the specific group
of economic interests and outline the interdepecelemd bargaining among the two
parts. Through the dominant position of the presipypublic owned company, the
state continues to rule the market and to prontweptivate interests. On the other
hand, the regulations concerning the keeping adtgakserves, in practice possible
to be fulfilled only by the refineries, allows thearket participants to preserve their
already sustained market shares. In that case, lothes of competition is being
transferred from the refinement price, to othentdes of the commodity, such as the
guality, etc. Since new entries in the refinensattor are therefore discouraged, the
curativeness of the business guarantees expectddsprTherefore through this
“peculiar” duopoly, based on a long lasting bondniérdependence and bargaining
between the two, both state and private interestd®@ng successfully carried. At the
same time a relative compliance with the EU legainework is being accomplished

approaching rather superficially a satisfactoryelesf harmonization.

The Resdlling Sector. Widening the regulatory arena.

Whereas in the refinement sector the regulatoatesyy followed is based on
the leading position of the former utility compamy,the case of the reselling sector
the regulatory mode is substantially differentiat@dhe core values, though, that
provide the impetus for such a governmental intetiee in the economy appear to
remain in any case the same. Common are as wealk &b the regulatory measures
implemented, since both the principal laws andctire regulatory agents (Ministry of
Development, Ministry of Economy and Finance) adentical. The regulatory
framework in the domestic reselling sector , themef is also based on the
interdependence and bargaining between the state aanspecific group of
representatives of private interests. That whigffer@ntiates the regulatory strategy
consists in , a) the subject of the state intggastued -as defined by the government-
and b) the configuration of the participants a# tiegulated industry. In actual fact
what alters the regulatory pattern concerning #melting sector results from, the
political activism that the recently establishedtioraal regulatory agencies are
demonstrating and the already sustained markettsteuthat registers a significant

number of participants and therefore favours coitipet According to Coerithe
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political activism of ministries , the legacy on ldded legal traditions and
administrative culture, as well as sectorall di#faces, will all ensure that individual
regulatory regimes will remain distinét(Coen, 2005,

The domestic reselling market for petroleum prasluconsists of 20
companies, representing both international andl lotarest, appointed to proceed
with the distribution of oil products in the gaswi outlets, the industry, and the
households. With the exception of the DEI (Publaw®r Corporation), the Armed
Forces and the Alunium of Greece, for which produgbply is performed directly,
the reselling companies are the only actors allowetllfill the domestic demand for
oil products. Only recently, under the law 3054/20@he big gasoline outlets
consortia are now permitted to purchase their seppdlirectly from the refineries, yet
under the condition that they have reassured tiopep stock storage facilities
According to their proprietorship, market sharepssrshareholding ties and price
variation, these companies can be separated im&e throups. The first group
consists of the subsidiary companies of internafiocorporations, like BP and
SHELL, operating in Greece since 1951 and 1926edsly. The second group
consists of the former state owned EKO-ELDE, subsydcompany of HELLENIC
REFINERIES SA and AVIN OIL subsidiary company of dp Oil Hellas. Finally
the third group consists of small and medium corgsamperating in a limited
national or in most cases regional range. In tsedeoup belong companies such as
AEGEAN OIL, SILK OIL, DRACOIL, ELINOIL, JETOIL, CYQ.ON etc and share
in total approximately 27,8% of the relevant matkef\ccording to 2006 dai
EKO-ELDA, BP and Shell share an approximate 53%hefmarket of the reselling
sector and lead the competition race. What providese three companies with their
leading advantage are a) their storage capacitieshvallows them to proceed into
imports at a low cost, b) a large outlet networkd &) their long lasting presence in
the sector that provides them with a strong “bamigai chip” with regard to the
refining companies. In the case of EKO-ELDA, thenmection to the mother-
company HELLENIC PETROLEUM enables the firm to nain its dominant
position vis a vis the international trademarksattlare benefited by worldwide
advertisement. Under these circumstances the iregaflarket, considered as one of a
sufficient competition, it in actual fact describasthree core oligopoly structure.

Relative data concerning their market share, outkgivork, price variations etc,
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separate those 20 companies operating on theingselarket into three sectors with
respectively common structural characteristics laumginess presence.

What characterizes the legal framework concertinegreselling sector is the
persistence on the maintenance of the shares imifoseeach one of the market
segments, and the preservation of competition amtheg participants. These
principals materialize a twofold regulatory frametwaevhich enables both legal and
regulatory measures. On one hand, the above meqdti@i Laws and the recently
implemented competition law form the legal bounelramong which the reselling
companies operate. On the other, the decisiongopitions, convictions, imposed
penalties,etc of the Hellenic Competition Commissamd the Regulatory Authority
for Energy make up a set of targeted rules andsuorea that eliminate the
development of anticompetitive behavior. The ach@lindaries of the sector as well
as the interpretation of the competition law, ihestwords what is actually described
as an anti competitive behavior, results from aseosus among regulators and the
members of the regulated industry. The represeatatof the above mentioned
companies, both leading and subordinate, meet whth “state” in an actual
negotiation arena, made up around the Hellenic @obitilgm Commission and the
Regulatory Authority for Energy. Since the resegjlicompanies are restricted (if not
banned) to expand their business activity beyordithits of the sector, the subject
of the regulatory measures are related to the convgestrategies adopted and result
in influencing both the market configuration ahe final price of the oil products.

Ever since 1992 the already sustained market tatejc concerning the
reselling sector, had undergone a significant nunobénternal changes that pushed
down the profit margins and reassigned the markates. Small and medium size
companies, that used to posses a significant maskate in particular regions
gradually lost their force, contrary to the subaigicompanies of international groups
that actually absorbed their dividends. The contipetiforces that at that time were
developing helped a number of market inefficien¢te8ourish, such as extended tax
evasion, anti-competitive price discriminations amdurns, dishonest speculations
concerning the final price, abuse of dominate pwsit etc. Therefore the
implementation of particular regulatory measuress wansidered necessary. The
subject of regulation implemented had as a maireativje to control, or eliminate
those fallacies, by maintaining both the numbethef participants and the efficiency

of the supply system. The Hellenic Competition Cassion and later on the
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Regulatory Authority for Energy were to serve bimitentions, by imposing a relative
activism and gradually fulfilling their commitmengs regulators, -as those derive
from their institutional framework. In that cadsetcooperation of the companies
sustaining the sector was considered necessary.nél regulatory framework meant
for the development of a restrained participatietwork able to safeguard both the
regulatory objectives and the private interestho$e consisting the market.

The regulatory strategy concerning the resellegja is based on the already
implemented legal framework (Oil laws) and the hssof the interdependence and
bargaining among the participants of a restraigtile@ory arena. This arena consists
of particular representatives of the reselling canies, the state and the independent
regulatory authorities. The value added of eachiqgyaant is indicative of their
already sustained position in the sector. The malleconflicts or coalitions and the
political activism expressed are a part of the k&guy procedure since they seriously
effect or rather consist the regulatory outcomesrévspecifically, a relative limited
number of decisions of the Hellenic Competition Qaittee’® referring to cases of
concentrations, of abuse of dominant position,aetd the relative imposed penalties
fill in the already existing regulatory boundarig$e political activism of the recently
established Regulatory Authority for Enefgyreporting frequently on the market and
supervising the activities of KEDAK -a team of amtlzed experts to proceed with
market controf® - is also indicative of the regulatory strategyldeed. On their
behalf, the reselling companies are gathered artlmdegulatory arena, since this
enables them to rule the developments that actflalence the market structure. In
that way the companies themselves both, set the@ettme limits of the sector, and
maintain their market share, under the approvahefgovernment. This regulatory
arena is therefore identical to, the common growitere both regulators and
regulatees meet up and develop the regulatory mesgday mutually promoting their

self interests.

The Retailing Sector.

The domestic retailing market for petroleum producbnsists of more than
7500 gasoline outlets, spread all over the Greeklarad and the islands, and is

considered to function under the premises of ctesnpetition. What characterizes
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the particular market structure is the geographiistribution’® of those outlets and
the number of participants that operate them. Thakarce on the reselling
companie¥, which are considered necessary for obtainingo#teleum products, is
an additional characteristic of the specific marsteticture, imposed by the existing
legal framework. The governmental interferenceha $pecific sector is limited to
monitoring and control functions, when the confpolwers are divided among the
Hellenic Competition Committee, KEDAK, and the aauthorities (Commerce
departments of the Prefectures) .The forces dritireglucrativeness of the industry
are those of free market, all products are chatizetk by demand inelasticity and the
estimated profits vary from 12% until 16% accorditg the fuel type. The
inefficiencies and problems dominating the sectemsfrom those characteristics and
are detected as phenomena of fuels smuggling, prge variations in the regions,
coordinated local practices etc. The regulatory suess imposed are limited to the
maintenance of the three layer structure of thelegabe market and the elimination
of the above mentioned inefficiencies.

The regulatory strategy concerning the retailiagt@r appears to emerge as a
result of the regulations and boundaries imposedhéo refinement and reselling
segment of the wholesale market of petroleum prisduit the last end of the
different stages of commodity formation and therefof the already imposed
competitive tiers, the retailing sector resultedaaguiring the competitive principles
that are driving its function. Ever since 1992 dayriers related to a strict license
policy, mainly concerning the opening of a retalinusiness (mainly related to the
distance between competitive gasoline stationsle&r) to an even further widening
of the market and the predominance of competitRegulatory density would in that
case be considered unneeded since the competivesf will be able to eliminate
any malfunctions or fallacies. An attempt to stignigterfere with the operation of
the market would only mean the disturbance of thrapetitive forces and would end
up against the consumer’s interest. A monitoringcfion was at that time and
continues to be, considered best imposed. The a@@wvant of anti competitive
phenomena though brought out the need for addltroeasures.

What nowadays differentiates the regulatory strategthe intensity of this
monitoring and control function and an intentionlé@sen a number of imposed
fragments, which is in the offing. The diffusion mibnitoring and control powers to

local authorities is considered to have been ofestwelp, since controls are being
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carried more often. Additional an open dialoguecprlure initiated from the Hellenic
Competition Commission during the last 6 monthailted in, among others, the
possibility of permitting to supermarkets and dépant stores the operation of
gasoline stations. This would seriously effect cefitpn since not only new
competitors would enter the market but the compganofile would be substantively
altered. This premise though is still under dismrssince it is not yet been accepted
how this would ease competition. For the momentrédgeilatory strategy concerning
the retailing sector is being imposed by the miaiteees and the maintenance of the

three layered structure of the wholesale markepéroleum products.

Conclusion:

Analyzing the empirical data concerning the doneestarket for petroleum
products a significant number of conclusions hagenbable to be drown, indicating
some of the basiaspects bthe emerging national regulatopattern ...at quest
Already at a stage of regulatory maturity the dameasarket for petroleum products
enables as not only to decode the way economidatgu is being implemented by
those involved at a national level, but far ancefoost the gradual formation of the
policy core and means that conceptualize the nowlveng national regulatory
regime. By increasing the validity of those clairtigpugh similar case studies from
the Greek experience, one can eventually definé wdrtainty the economic and
political core-values sustained, the distributioh mower among agents and
stakeholders involved and finally the value addedthe entire program of the
modernization and development of the Greek econadimgyt utterly describe the
national and distinct regulatory regime.

The domestic markets for petroleum products isctired in a unique layered
fashion through which the different stages in tmecpss of commodity formation
(distilling, reselling, retailing) form hierarchicaiers accommodating different
interest groups. Those hierarchical tiers consif§erént regulatory arenas and are
indicative of both the identity of the market stre and the density of competition
activity. Each arena results in producing a paldicaonsensus among regulators and
regulatees by which the regulatory goals as welthesmeans, methods and time
frame of implementation are being specifically defi. Thus government regulation

is calibrated in different ways depending on whbgment of the market its
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particular regulatory measure aims to regulate mbmber of the participants is
therefore indicative of the political and econoraguivalents those agents represent,
while mutually recognized as members of the masketcific regulatory arena. This
correlation depicts a similar climax of regulat@gwer among agents involved and
reviles the hierarchy of power existing among jditand administrative institutions.
Therefore both the regulatory-core underlying timéire market structure and the
subject specific regulatory measures or guideliass gventually a result of a political
and economic “treaty” emanating from those wideanrow participation arenas.
Government through the Ministry of Development, tamnes to preserve its
status and safeguard from that privileged positi@nstate interest. Yet this time not
as a utility provider (by owning the distilling cqanies or defining the prices for
petroleum products) but as a centralized and palezfulator, in all the three layer
structured market. Evidence presented seems ta Havor of an argument that
identifies the national regulatory mode for the ke&afor petroleum products with that
of “a restrained competition, of a low level of rketr openness and of a rather
inefficient deregulation efficiency”. Competitioredsity appears to increase where
already functioning competitive market structuresséh favored economic activity.
Evidently the national liberalization program immlented at the Greek market, with
sustained both the already existing competitivacstres and the stakeholders that
actually support them. A radical regulatory prognaould mean the redistribution of
market shares, power and stakeholders and wowddyutthange the status of the state
itself in the new economic environment. Under teabpe the policy core of the
governmental involvement in the domestic marketdetroleum products, through
economic regulation, continue to remain the sanmen e the national privatization
and liberalization program deprives the state fitamdentity as commodity supplier
or producer. What consist of this market specigulatory regime may indeed
describe a new form of state intervention, yet dgonal behind such intervention
hasn't altered significantly. The regulatory cosetherefore the result of an already
long-lasting balance between specific strong peivetterests and the state. New
regulatory institutions, measures, laws, guideliaesl the diffusion of regulatory
experience, may reinforce the regulatory toolboxl amduce competition at the
national level, yet they appear unable to penetatee inner values of the regulatory
regime and the prevailing economic and politicaeidependence and balance that

sustain it.
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What the particular case study suggests is thabdkes structure for a distinct
national regulatory regime already exists and dicative of a political consensus
reached between the main political stakeholdersinguearly ‘90s in Greece. An
already long-lasting bond, between particular eomnoand political interest,
penetrating the Greek political system, resultetthatt time in a “treaty” for the pursue
of the modernization of Greek economy, that wouldrgntee simultaneously with
the participation on the Maastrich Treaty widerdastment opportunities. A shift on
the mode of governmental intervention in the ecopoitrough an intensive
liberalization and privatization program, was tliere considered necessary and
evidently it was enclosed in an evolving natioregulatory regime. The privatization
of utility markets and the implementation of an essive set of new regulations
favoring competition, were in any case only a leditpart of the obligations the
government had to meet as a part of EU harmonizatWhat consists of this national
regulatory regime is therefore -in the most pantesult of this political and economic
consensus and of its ability to maintain the iné@ehdence and balance that sustains
it, while implementing both governmental and prevagims. The “politics of
regulation”, the structural characteristics of t@eeek economy and the power
structure of the agents that sustain it, partieigzg well strongly in the formation of
its main characteristics.

Resuming the above we conclude that what at theeptestatus characterizes
the national regulatory regime are: a) a slow aather haphazard regulatory activity
b) a lack of foresight and governmental activisnegardless of the maintenance of
the principal values of governmental interventiom the economy —yet under a
different mode—, d) the regulatory dominance ofdbeernment compared to the rest
of the regulatory authorities and institutions, mainly through the ministry of
Economy and Finance and the Ministry of Developm@)tan intense differentiation
of the regulatory density according to the regdandustry and the value added on
the national economy, f) the maintenance of the gvovstructure among
representatives of strong private interests, anallfi g) a poor effective regulatory
toolbox , a disability to defeat the disjoined adisirative culture and a tolerance on
non compliance . Further research on the Greekwdkssimultaneously increase in
number and in depth and confirm the above argusnent will define with certainty
the character, principal values and political &fibns of the emerging national

regulatory regime.
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